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Mr.  CoNYERS,  from  the  Committee  on  Government  Operations, 
submitted  the  following 


REPORT 

together  with 
ADDITIONAL  VIEWS 

[To  accompany  H.R.  3695] 

[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Government  Operations,  to  whom  was  re- 
ferred the  bill  (H.R.  3695)  to  amend  chapter  35  of  title  44,  United 
States  Code,  to  reauthorize  the  Office  of  Information  and  Regula- 
tory Affairs  in  the  Office  of  Management  and  Budget,  to  make 
changes  in  the  requirements  applying  to  agency  collection  of  infor- 
mation, and  for  other  purposes,  having  considered  the  same,  report 
favorably  thereon  with  an  amendment  and  recommend  that  the 
bill  as  amended  do  pass. 

The  amendment  is  as  follows: 

Strike  out  all  after  the  enacting  clause  and  insert  in  lieu  thereof 
the  following: 

SECTION  1.  SHORT  TITLE. 

This  Act  may  be  cited  as  the  "Paperwork  Reduction  and  Federal  Information  Re- 
sources Management  Act  of  1990". 

TITLE  I— INFORIVIATION  COLLECTION  AND 
DISSEMINATION  BY  FEDERAL  AGENCIES 

SEC.  101.  FINDINGS  AND  PURPOSE. 

(a)  Findings. — Section  3501  of  title  44,  United  States  Code,  is  amended  to  read  as 
follows: 
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"§  3501.  Findings  and  purposes 

"(a)  The  Congress  makes  the  following  findings: 

"(1)  The  collection  of  information  conducted  or  sponsored  by  the  Federal  Gov- 
ernment imposes  a  substantial  burden  on  the  public. 

"(2)  Efforts  to  curb  the  growth  of  such  burden  are  necessary  to  induce  Federal 
agencies  to  consider  whether  proposed  information  collection  requests  are  neces- 
sary for  the  proper  performance  of  the  functions  of  the  agency,  including 
whether  the  information  will  have  practical  utility. 

"(3)  A  central  management  authority  is  necessary  to  provide  coordination  and 
oversight  of  Federal  policies  and  procedures  and  to  facilitate  agency  account- 
ability to  the  Congress  and  the  public  regarding  information  collection  requests 
and  other  information  management  activities. 

"(4)  The  unrestricted  flow  of  public  information  from  the  Federal  Government 
to  citizens  of  the  United  States  is  essential  to  the  proper  operation  of  the 
United  States  as  a  democratic  society.  Public  information  is  a  valuable  national 
resource  that  provides  citizens  with  knowledge  of  their  government,  society,  and 
economy — past,  present,  and  future.  It  is  a  means  to  ensure  the  accountability 
of  government  and  is  an  essential  tool  for  managing  the  government's  oper- 
ations. It  also  is  itself  often  a  commodity  with  economic  value  in  the  market- 
place. 

"(5)  The  Federal  Government  has  the  responsibility  to  ensure  the  flow  of 
public  information  between  the  government  and  its  citizens. 
"(b)  The  purposes  of  this  chapter  are — 

"(1)  to  minimize  the  Federal  paperwork  burden  for  individuals,  small  busi- 
nesses, taxpayers.  Federal  contractors.  State  and  local  governments,  and  other 
persons; 

"(2)  to  facilitate  the  fulfillment  of  agency  statutory  missions  and  the  flow  of 
public  information  through  effective  and  efficient  management  of  information 
resources; 

"(3)  to  maximize  the  usefulness  of,  and  public  access  to,  information  collected, 
maintained,  used,  retained,  and  disseminated  by  the  Federal  Government; 

"(4)  to  minimize  the  cost  to  the  Federal  Government  of  collecting,  maintain- 
ing, using,  retaining,  and  disseminating  information; 

"(5)  to  coordinate,  integrate,  and  to  the  extent  practicable  and  appropriate 
make  uniform.  Federal  information  policies  and  practices; 

"(6)  to  ensure  that  government  information  activities  are  conducted  in  such  a 
manner  as  to — 

"(A)  improve  the  quality  of  decisionmaking,  service  delivery  and  program 
management; 

"(B)  increase  productivity; 
"(C)  reduce  waste  and  fraud;  and 
"(D)  reduce  unnecessary  burden; 
"(7)  to  ensure  that  the  collection,  maintenance,  use,  retention,  and  dissemina- 
tion of  information  by  the  Federal  Government  is  consistent  with  applicable 
laws,  including  laws  relating  to — 

"(A)  confidentiality  of  information,  including  section  552a  of  title  5, 
United  States  Code; 

"(B)  security  of  information,  including  the  Computer  Security  Act  of  1987 
(Public  Law  100-235); 

"(C)  access  to  information,  including  section  552  of  title  5,  United  States 
Code;  and 

"(D)  collection  and  dissemination  of  information,  including  this  title; 
"(8)  to  ensure  effective  and  efficient  use  of  information  technology; 
"(9)  to  ensure  the  integrity,  quality,  and  utility  of  the  Federal  statistical 
system; 

"(10)  to  ensure  that  automatic  data  processing,  telecommunications,  and  other 
information  technologies  are  acquired  and  used  by  the  Federal  Government  in  a 
manner  which  improves  service  delivery  and  program  management,  increases 
productivity,  improves  the  quality  of  decisionmaking,  reduces  waste  and  fraud, 
and  wherever  practicable  and  appropriate,  reduces  the  information  processing 
burden  for  the  Federal  Government  and  for  persons  who  provide  information  to 
and  for  the  Federal  Government; 

"(11)  to  encourage  a  diversity  of  public  and  private  providers  for  public  infor- 
mation products,  consistent  with  the  Government's  obligation  to  disseminate 
public  information; 

"(12)  to  provide  for  the  dissemination  to  the  public  of  public  information  prod- 
ucts and  services  on  timely  and  equal  terms;  and 
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"(13)  to  disseminate  public  information  equitably  and  in  a  manner  that  pro- 
motes the  usefulness  of  the  information  to  the  public", 
(b)  Clerical  Amendment. — The  table  of  sections  at  the  beginning  of  chapter  35  of 
title  44,  United  States  Code,  is  amended  by  striking  the  item  relating  to  section  3501 
and  inserting  in  lieu  thereof  the  following: 

"3501.  Findings  and  purposes.". 

SEC.  102.  DEFINITIONS. 

Section  3502  of  title  44,  United  States  Code,  is  amended — 

(1)  in  paragraph  (3)  (relating  to  the  definition  of  burden)  by  inserting  "or  for" 
before  "a  Federal",  and  by  inserting  before  the  semicolon  the  following:  ",  in- 
cluding the  resources  expended  for  reviewing  instructions,  searching  existing 
data  sources,  obtaining,  compiling  and  maintaining  the  necessary  data,  complet- 
ing and  reviewing  the  collection  of  information,  and  transmitting  or  otherwise 
disclosing  the  information  involved"; 

(2)  in  paragraph  (11)  (relating  to  the  definition  of  information  collection  re- 
quest) by  striking  "collection  of  information  requirement,"; 

(3)  in  paragraph  (13)  (relating  to  the  definition  of  information  resources  man- 
agement) by  inserting  "and  retention"  after  "use"; 

(4)  in  paragraph  (16)  by  striking  "and"  after  the  semicolon  at  the  end; 

(5)  in  paragraph  (17)  by  striking  the  period  at  the  end  and  inserting  in  lieu 
thereof  a  semicolon;  and 

(6)  by  adding  after  paragraph  (17)  the  following: 

"(18)  'information  collection  request  contained  in  a  rule'  means  an  informa- 
tion collection  request  which  is,  or  has  been,  subject  to  notice  and  comment  pro- 
cedures under  section  553  of  title  5,  United  States  Code,  or  other  laws  or  regula- 
tions requiring  that  rules  be  made  on  the  record  after  notice  and  comment; 

"(19)  the  term  'Administrator'  means  the  Administrator  of  the  Office  of  Infor- 
mation and  Regulatory  Affairs,  appointed  under  section  3503(b); 

"(20)  the  term  'day'  means  calendar  day; 

"(21)  the  term  'public  information'  means  any  information,  regardless  of 
format,  that  an  agency  discloses,  disseminates,  or  makes  available  to  the  public 
pursuant  to  law,  rule,  regulation,  policy,  or  practice,  and  any  part  of  that  infor- 
mation; and 

"(22)  the  term  'benefit'  means  a  quantitative  or  qualitative  contribution  to 
the  achievement  of  the  mission  of  an  agency.". 

SEC.  103.  AUTHORITY  AND  FUNCTIONS  OF  DIRECTOR  OF  OMB. 

(a)  Approval  and  Disapproval  Authority. — Section  3504(a)  of  title  44,  United 
States  Code,  is  amended  by  inserting  "or  disapproval"  after  "approval". 

(b)  Paperwork  Control  Functions. — Section  3504(c)  of  title  44,  United  States 
Code,  is  amended — 

(1)  by  striking  paragraph  (5)  and  inserting  in  lieu  thereof  the  following: 

"(5)  establishing  procedures  for  agencies  to  estimate  under  section  3507(a)  the 
burden  and  benefit  that  will  result  from  a  proposed  information  collection  re- 
quest;"; 

(2)  by  striking  "and"  at  the  end  of  paragraph  (6); 

(3)  by  striking  the  period  at  the  end  of  paragraph  (7)  and  inserting  in  lieu 
thereof  a  semicolon;  and 

(4)  by  adding  at  the  end  the  following: 

"(8)  promoting  the  reduction  of  unnecessary  burden  imposed  by  Federal  infor- 
mation collection  requests,  including  such  burden  on  small  businesses,  taxpay- 
ers, Federal  contractors,  educational  institutions,  and  State  and  local  govern- 
ments, with  particular  emphasis  on  Federal  taxation,  procurement,  and  grant 
programs;  and 

"(9)  initiating  and  conducting,  with  the  cooperation  and  participation  of  agen- 
cies designated  by  the  Director  and  interested  persons,  pilot  projects  and  similar 
programs  to  test  or  demonstrate  the  feasibility  and  value  of  changes  in  Federal 
information  collection  policies  and  procedures  and  related  activities,  including, 
on  a  nondelegable  basis  and  solely  for  the  purposes  of  this  provision,  waiving 
the  application  of  any  agency  regulation  or  administrative  directive  provided 
that  the  Congress  is  timely  informed  regarding  the  intent,  progress  and  findings 
of  activities  involving  such  waiver.". 

(c)  Automatic  Data  Processing  Functions. — Section  3504(g)  of  title  44,  United 
States  Code,  is  amended — 

(1)  in  paragraph  (4)  by  striking  ";  and"  and  inserting  a  semicolon; 
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(2)  in  paragraph  (5)  by  striking  the  period  at  the  end  and  inserting  and"; 
and 

(3)  by  adding  at  the  end  the  following: 

"(6)  developing  and  implementing  policy  guidance  that  describes  the  system 
by  which  Federal  agencies  shall  initiate,  approve,  process,  and  evaluate  plans 
for  major  acquisitions  of  automatic  data  processing  equipment,  including  policy 
guidance  for — 

"(A)  the  establishment  by  each  Federal  agency  having  an  annual  infor- 
mation technology  budget  for  automatic  data  processing  equipment  in 
excess  of  $50,000,000,  a  review  committee  on  major  acquisitions  of  automat- 
ic data  processing  equipment,  chaired  by  the  senior  information  resources 
management  official  designated  for  the  agency  pursuant  to  subsection  (b)  of 
section  3506; 

"(B)  the  required  evaluative  techniques  and  criteria  to  be  used  by  such 
committees — 

"(i)  to  estimate  life-cycle  costs  for  that  equipment;  and 
"(ii)  to  assess  the  economy  and  efficiency  of  proposed  major  acquisi- 
tions of  that  equipment  in  relation  to  mission  needs  and  alternative  ac- 
quisition strategies; 
"(C)  the  required  independent  cost  evaluations,  as  appropriate,  of  data  de- 
veloped pursuant  to  subparagraph  (B); 

"(D)  requiring  that  information  (other  than  classified  information)  which 
is  developed  pursuant  to  subparagraph  (B)  and  which  pertains  to  any  major 
acquisition  of  automatic  data  processing  equipment  shall  be  included  with 
the  agency's  annual  budget  request  (in  information  technology  exhibits)  if 
any  funds  included  in  that  request  will  be  used  for  the  acquisition,  oper- 
ation, or  support  of  such  equipment,  except  that  such  information  shall  be 
withheld  from  public  disclosure  if  it  would  adversely  affect  the  integrity  of 
any  related  procurement  through  the  release  of  proprietary  or  procurement 
sensitive  information; 

"(E)  requiring  that  information  included  in  an  agency's  annual  budget  re- 
quest pursuant  to  subparagraph  (D)  shall  be  certified  by  the  head  of  the 
agency  as  being  complete  and  accurate;  and 

"(F)  the  establishment  of  criteria  for  periodic  evaluation  of  automatic 
data  processing  equipment,  after  its  acquisition,  to  assess  its  compatibility 
with  assumptions  and  findings  made  pursuant  to  subparagraph  (B)  which 
relate  to  that  equipment. 
In  paragraph  (6),  the  term  'automatic  data  processing  equipment'  has  the  meaning 
that  term  has  in  paragraph  (2)  of  section  111(a)  of  the  Federal  Property  and  Admin- 
istrative Services  Act  of  1949  (40  U.S.C.  759(a)(2)).  That  paragraph  does  not  apply  to 
equipment  or  procurements  described  in  paragraph  (3)  of  that  section.". 

(d)  Dissemination  Guidance.— Section  3504  of  title  44,  United  States  Code,  is 
amended  by  striking  subsection  (h)  and  inserting  in  lieu  thereof  the  following: 

"(h)  The  information  dissemination  functions  of  the  Director  shall  include  issuing 
guidance,  after  notice  and  receipt  of  public  comment,  that  shall — 

"(1)  be  applied  by  Federal  agencies  disseminating  public  information  products 
and  services; 

"(2)  be  consistent  with  and  promote  the  purposes  of  this  chapter  and  the  re- 
quirements for  agencies  under  section  3506(j); 

"(3)  apply  to  all  significant  public  information  products  and  services,  regard- 
less of  the  form  in  which  public  information  is  disseminated; 

"(4)  supplement  and  not  replace  the  provisions  of  section  552  of  title  5  and 
other  laws  specifically  requiring  the  disclosure  of  public  information;  and 

"(5)  supplement  and  not  replace  the  provisions  of  chapters  1,  5,  11,  13,  15,  17, 
and  19  of  this  title.". 

SEC.  104.  DUTIES  OF  DIRECTOR  OF  0MB  REGARDING  INFORMATION  COLLECTION  REQUEST 
REVIEW  AND  INFORMATION  RESOURCES  MANAGEMENT. 

(a)  In  General. — Section  3505  of  title  44,  United  States  Code,  is  amended  to  read 
as  follows: 

"§  3505.  Duties  of  the  Director 

"(a)  In  carrying  out  information  collection  request  review  functions  under  this 
chapter,  the  Director  shall — 

"(1)  oversee  the  maintenance  and  improvement  of  the  Federal  Information 
Locator  System  under  section  3511  of  this  title; 
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"(2)  identify  areas  of  duplication  and  unnecessary  burden  in  information  col- 
lection requests  and  develop  a  schedule  and  methods  for  eliminating  such  dupli- 
cation and  unnecessary  burden; 

"(3)  issue  regulations  establishing  requirements  for — 

"(A)  agency  reviews  under  section  3506(f)  of  information  collection  re- 
quests contained  in  rules; 

"(B)  agency  estimates  under  section  3506(g)  of  the  net  burden  and  benefit 
that  will  result  from  information  collection  requests;  and 

"(C)  agency  estimates  under  section  3507(a)  of  the  burden  and  benefit 
that  will  result  from  an  information  collection  request;  and 
"(4)  carry  out  functions  relating  to  paperwork  control  under  this  chapter. 
"(b)(1)  In  carrying  out  reviews  of  information  collection  requests  under  this  chap- 
ter, the  Director  shall — 

"(A)  maintain  a  public  record  for  each  information  collection  request  review 
under  this  chapter,  which  includes — 

"(i)  copies  of  all  written  correspondence  which  is  received  or  provided  by 
an  employee  of  the  Office  of  Information  and  Regulatory  Affairs  from  or  to, 
respectively,  any  person  who  is  not  an  employee  of  the  Office;  and 

"(ii)  information  about  any  written  submission  received  by  the  Office  of 
Information  and  Regulatory  Affairs  from  an  agency,  including — 
"(I)  the  name  of  the  agency; 
"(II)  the  title  or  name  of  the  submission, 
"(III)  the  date  of  receipt  by  the  Office; 

"(IV)  the  name  of  the  principal  desk  officer  within  the  Office  who  re- 
views the  submission; 

"(V)  copies  of  all  agency  submissions  to  the  Office,  and  a  detailed 
written  explanation  of  the  reasons  for  any  disapprovals  or  approvals 
with  substantive  changes  made  by  the  Office  with  respect  to  a  submis- 
sion, as  required  by  sections  3507(b)  and  3507(c)(6);  and 

"(VI)  any  decision  made  by  the  Office  with  respect  to  the  submission, 
including  the  date  of  any  action  taken  by  the  Office; 
"(B)  notify  the  head  of  the  appropriate  agency  of  all  meetings  involving  em- 
ployees of  the  Office  of  Information  and  Regulatory  Affairs  and  any  person  who 
is  not  an  employee  of  the  Federal  Government,  and  provide  the  agency  head,  or 
his  or  her  designee,  a  reasonable  opportunity  to  attend  such  meetings;  and 
"(C)  consider  public  comments  and  other  relevant  material. 
"(2)  This  subsection  shall  not  require  the  public  disclosure  of — 

"(A)  any  information  which  is  protected  at  all  times  by  procedures  established 
for  information  which  has  been  specifically  authorized  under  criteria  estab- 
lished by  an  executive  order  or  an  Act  of  Congress  to  be  kept  secret  in  the  inter- 
est of  national  security  or  foreign  policy; 

"(B)  communications  concerning  violations  of  the  provisions  of  this  chapter, 
the  disclosure  of  which  could  lead  to  adverse  action  against  the  communicator; 
or 

"(C)  any  communication  between  a  person  in  the  employ  of  the  Office  of  Man- 
agement and  Budget  and  any  other  person  in  the  employ  of  the  executive  office 
of  the  President. 
"(c)  In  carrying  out  this  chapter,  the  Director  shall  also — 

"(1)  recommend  to  the  President,  for  submission  to  the  Congress,  legislative 
proposals  to  remove  inconsistencies  in  laws  and  practices  involving  privacy,  con- 
fidentiality, and  disclosure  of  information; 

"(2)  create  and  maintain  comprehensive  information  resources  management 
policies; 

"(3)  issue,  in  consultation  with  the  Administrator  of  General  Services  and  the 
Archivist  of  the  United  States,  principles,  standards,  and  guidelines  to  imple- 
ment the  policies  described  in  paragraph  (2);  and 

"(4)  develop  and  annually  revise,  in  consultation  with  the  Administrator  of 
General  Services  and  the  Archivist  of  the  United  States,  a  5-year  plan  for  infor- 
mation resources  management  that  includes — 

"(A)  plans  for  managing  information  throughout  its  life  cycle  from  collec- 
tion through  dissemination  and  disposition; 

"(B)  plans  for  meeting  the  automatic  data  processing  equipment  (includ- 
ing telecommunications)  and  other  information  technology  needs  of  the 
Federal  Government  in  accordance  with  the  requirements  of  sections  110 
and  111  of  the  Federal  Property  and  Administrative  Services  Act  of  1949 
(40  U.S.C.  757,  759)  and  the  purposes  of  this  chapter; 

"(C)  plans  for  agency  audits  of  all  major  information  systems; 
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"(D)  plans  for  government-wide  and  agency-specific  information  resources 
management  systems; 

"(E)  plans  for  the  use  of  common  information  processing  standards  by 
Federal  agencies;  and 

"(F)  plans  for  enhancing  public  access,  including  access  by  electronic 
media,  to  information  relating  to  information  collection  requests  required 
by  this  chapter  to  be  made  available  to  the  public". 

(b)  Issuance  of  Regulations. — The  Director  shall  propose  regulations  under  sec- 
tion 3505(a)(3)  of  title  44,  United  States  Code,  as  amended  by  this  Act,  not  later  than 
3  months  after  the  date  of  the  enactment  of  this  Act,  and  shall  issue  final  regula- 
tions under  that  section  not  later  than  9  months  after  that  date  of  enactment. 

(c)  Other  Functions.— The  Director  of  the  Office  of  Management  and  Budget 
shall  carry  out  the  Director's  functions  under  section  3505(c)  of  title  44,  United 
States  Code,  as  amended  by  this  Act,  not  later  than  1  year  after  the  date  of  the 
enactment  of  this  Act. 

(d)  Clerical  Amendment. — The  table  of  sections  at  the  beginning  of  chapter  35  of 
title  44,  United  States  Code,  is  amended  by  striking  the  item  relating  to  section  3505 
and  inserting  in  lieu  thereof  the  following: 

"3505.  Duties  of  the  Director.". 

SEC.  105.  FEDERAL  AGENCY  RESPONSIBILITIES. 

(a)  Technical  Amendment.— Section  3506(a)  of  title  44,  United  States  Code,  is 
amended  by  inserting  "resources"  after  "its  information". 

(b)  Designation  of  Responsible  Officials.— Section  3506(b)  of  title  44,  United 
States  Code,  is  amended  by — 

(1)  striking  "(b)"  and  inserting  in  lieu  thereof  "(b)(1)";  and 

(2)  adding  at  the  end  the  following: 

"(2)  Each  official  designated  pursuant  to  paragraph  (1)  shall  be  in  the  senior  exec- 
utive service  and  shall  be  a  career  appointee.  Any  positions  created  pursuant  to 
paragraph  (1)  shall  be  career  reserve  positions. 

"(3)  Officials  designated  pursuant  to  paragraph  (1)  shall  be  well  qualified  through 
experience  or  training  to  carry  out  the  programs  and  activities  authorized  under 
this  chapter.". 

(c)  Specific  Duties.— Section  3506(c)  of  title  44,  United  States  Code,  is  amended— 

(1)  in  paragraph  (6)  by  striking  "and  dissemination"  and  inserting  in  lieu 
thereof  "retention,  and  dissemination"; 

(2)  in  paragraph  (7)  by  striking  ";  and"  and  inserting  in  lieu  thereof  ",  and 
the  capabilities  of  each  such  system  for  assuring  (A)  public  access  to  public  in- 
formation, and  (B)  privacy,  confidentiality,  and  security;"; 

(3)  by  amending  paragraph  (8)  to  read  as  follows: 

"(8)  develop  and  annually  revise  a  5-year  plan  for  information  resources  man- 
agement, in  accordance  with  appropriate  guidance  provided  by  the  Director; 
and";  and 

(4)  by  adding  at  the  end  the  following: 

"(9)  review  and  report  to  the  Director  on  the  privacy,  information  disclosure, 
confidentiality,  and  security  implications  of  each  significant  information  system 
planned  by  the  agency.". 

(d)  Agency  Reviews  of  Information  Collection  Requests  and  of  Paperwork 
Burden. — Section  3506  of  title  44,  United  States  Code,  is  amended  by  adding  at  the 
end  the  following: 

"(e)(1)  An  agency  in  proposing  or  reviewing  an  information  collection  request, 
shall  ensure  that — 

"(A)  the  information  collection  request  and  its  related  instructions — 

"(i)  are  necessary  for  the  proper  performance  of  the  functions  of  the 
agency,  including  whether  the  information  will  have  practical  utility  for 
the  agency; 

"(ii)  use  plain  and  unambiguous  language  and  are  understandable  to 
those  who  are  to  respond; 

"(iii)  explain  the  need  and  ultimate  use  of  the  information  to  be  collected; 
and 

"(iv)  use  effective  and  efficient  statistical  survey  methodology  appropriate 
to  the  need  for  which  the  information  is  to  be  collected;  and 
"(B)  the  agency  has  taken  the  actions  required  under  section  3507(a)(1)  with 
respect  to  the  information  collection  request. 
"(2)  In  proposing  any  major  information  collection  request  not  contained  in  a  rule, 
an  agency  shall  also — 
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"(A)  publish  a  notice  in  the  Federal  Register  which  includes  a  statement  of 
why  the  information  is  necessary  for  the  proper  performance  of  the  functions  of 
the  agency,  including  whether  the  information  will  have  practical  utility  for  the 
agency; 

"(B)  provide  a  60-day  period  for  the  submission  of  comments  by  the  public  re- 
garding the  major  information  collection  request,  including  comments  regarding 
its  burden  and  benefit; 

"(C)  provide  the  name  of  the  official  of  the  agency  to  whom  comments  may  be 
submitted,  including  a  telephone  number  and  an  address;  and 

"(D)  state  in  the  notice  that,  at  the  end  of  the  60-day  period,  the  agency  will 
consider  the  public  comments  in  issuing  the  final  information  collection  re- 
quest, and  thereafter  submit  the  information  collection  request  to  the  Director 
for  review  under  this  chapter. 
"(f)(1)  Not  less  than  once  every  3  years  each  agency  shall  review  each  information 
collection  request  contained  in  a  rule  issued  by  the  agency. 

"(2)  An  agency  conducting  a  review  under  this  subsection  shall  publish  notice  of 
the  review  in  the  Federal  Register,  including  a  description  of  the  scope,  need, 
burden,  and  benefit  of  the  information  collection  request  to  be  reviewed.  Such  notice 
shall  give  interested  persons  a  60-day  period  for  the  submission  of  comments  regard- 
ing— 

"(A)  the  continued  necessity  of  the  information  collection  request  for  the 
proper  performance  of  the  functions  of  the  agency,  including  whether  the  infor- 
mation will  have  practical  utility  for  the  agency;  and 

"(B)  the  burden  on  respondents  and  the  benefit  for  the  agency. 
"(3)  Each  agency  review  under  this  subsection  of  an  information  collection  request 
shall  include  consideration  of — 

"(A)  any  public  comments  received  by  the  agency  concerning  the  information 
collection  request  being  reviewed; 

"(B)  whether  the  information  collection  request  continues  to  be  necessary  for 
the  proper  performance  of  the  functions  of  the  agency,  including  whether  the 
information  will  have  practical  utility  for  the  agency;  and 

"(C)  whether  the  burden  of  the  information  collection  request  can  be  reduced 
consistent  with  the  proper  performance  of  the  functions  of  the  agency. 
"(4)  An  information  collection  request  that  is  reviewed  by  an  agency  under  this 
subsection — 

"(A)  for  which  no  changes  are  proposed  by  the  agency  as  a  result  of  that 
review — 

"(i)  shall  be  submitted  by  the  agency  to  the  Director  pursuant  to  section 
3507; 

"(ii)  upon  receipt  shall  receive  automatic  approval  from  the  Director  for  a 
period  of  not  more  than  3  years,  as  specified  by  the  agency;  and 

"(iii)  shall  retain  the  control  number  in  effect  for  that  information  collec- 
tion request  unless  a  new  control  number  is  issued;  and 
"(B)  for  which  changes  are  proposed  by  the  agency  as  a  result  of  that 
review — 

"(i)  shall  be  submitted  by  the  agency  to  the  Director  for  review  in  accord- 
ance with  section  3507;  and 

"(ii)  shall  not  be  effective  except  as  provided  in  that  section. 
"(5)  The  head  of  an  agency  shall  submit  to  the  Director  and  publish  in  the  Federal 
Register  the  results  of  each  agency  review  under  this  subsection  of  an  information 
collection  request  for  which  no  changes  are  proposed  by  the  agency,  including — 
"(A)  the  evaluation  conducted  by  the  agency  under  paragraph  (4);  and 
"(B)  the  reasons  why  the  information  collection  request  continues  to  be  neces- 
sary for  the  proper  performance  of  the  functions  of  the  agency,  including 
whether  the  information  will  have  practical  utility  for  the  agency. 
"(6)  The  Director  shall— 

"(A)  annually  conduct  random  audits  of  agency  reviews  under  this  subsection 
of  information  collection  requests  for  which  no  changes  are  proposed,  to  deter- 
mine whether  the  agency  has  properly  applied  the  standards  set  forth  in  para- 
graph (2)  in  carrying  out  that  review;  and 

"(B)  transmit  to  the  Congress  an  annual  report  summarizing  the  findings  of 
those  audits. 

"(g)(1)  The  head  of  each  agency  shall  keep  the  Congress  fully  informed  of  its  ac- 
tivities under  this  chapter,  and  shall  annually  submit  to  the  Congress  a  report  on 
such  activities. 

"(2)  The  report  required  under  this  subsection  shall  include  the  following: 
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"(A)  A  separate  estimate  of  each  of  the  following,  and  an  explanation  of  the 
reasons  therefore: 

"(i)  The  burden,  in  terms  of  time  expended,  that  resulted  from  informa- 
tion collection  requests  that  were  implemented  by  the  agency  during  the 
year  preceding  the  year  covered  by  the  report. 

"(ii)  Any  decrease  in  burden,  in  terms  of  time  expended,  that  resulted 
from  eliminating  in  the  year  covered  by  the  report  information  collection 
requests  that  were  implemented  during  the  preceding  year. 

"(iii)  Any  increase  in  burden,  in  terms  of  time  expended,  that  resulted 
from  information  collection  requests  implemented  during  the  year  covered 
by  the  report  that  were  not  implemented  during  the  preceding  year. 

"(iv)  The  burden,  in  terms  of  time  expended,  that  resulted  as  a  conse- 
quence of  the  changes  made  by  the  agency  in  its  information  collection  re- 
quests during  the  year  covered  by  the  report. 
"(B)  A  separate  estimate  of  any  cumulative  increases  or  decreases  in  benefit 
that  resulted  from  the  agency  eliminating,  adopting,  or  changing  information 
collection  requests,  as  referred  to  in  subparagraph  (A)(i),  (ii),  (iii),  or  (iv). 

"(C)  A  description  of  the  agency's  efforts  in  implementing,  and  plans  to  imple- 
ment in  the  future,  the  applicable  policies,  standards,  and  guidelines  with  re- 
spect to  information  collection,  paperwork  reduction,  use  of  the  Federal  Infor- 
mation Locator  System,  statistical  activities,  records  management  activities,  pri- 
vacy and  security  of  records,  sharing  and  dissemination  of  information,  acquisi- 
tion and  use  of  information  technology,  and  other  information  resources  man- 
agement functions  as  set  forth  in  this  chapter. 
"(h)(1)  In  carrying  out  the  review  of  information  collection  requests  under  this 
chapter,  the  head  of  each  agency  shall  establish  and  maintain  a  public  record  for 
each  information  collection  request  under  review  by  the  Office  of  Information  and 
Regulatory  Affairs,  which  includes — 

"(A)  copies  of  all  written  materials  which  the  agency  provides  to  or  receives 
from  the  Office; 

"(B)  information  about  all  written  submissions  made  by  the  agency  to  the 
Office,  including — 

"(i)  the  date  of  the  submission; 

"(ii)  the  name  or  title  of  the  submission;  and 

"(iii)  the  name  of  the  person  at  the  Office  to  whom  the  submission  is 
made;  and 

"(C)  copies  of  the  detailed  written  explanations  made  by  the  Office  as  re- 
quired under  sections  3507(b)  and  3507(c)(6). 
"(2)  This  subsection  shall  not  require  the  disclosure  of— 

"(A)  any  information  which  is  protected  at  all  times  by  procedures  established 
for  information  which  has  been  specifically  authorized  under  criteria  estab- 
lished by  an  Executive  Order  or  an  Act  of  Congress  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign  policy;  or 

"(B)  communications  concerning  violations  of  the  provisions  of  this  chapter; 
the  disclosure  of  which  could  lead  to  adverse  action  against  the  communicator, 
"(i)  In  this  section  the  term  'major  information  collection  request'  means  an  infor- 
mation collection  request  that  an  agency  determines  would,  if  implemented,  result 
in  burden  on  the  public  of  at  least  1,000,000  hours  or  on  any  one  person  of  at  least 
500  hours.". 

(e)  Information  Dissemination  Responsibilities. — Section  3506  of  title  44,  United 
States  Code,  as  amended  by  this  section,  is  amended  by  adding  at  the  end  the  follow- 
ing: 

"(j)  Each  Federal  agency  which  disseminates  significant  public  information  prod- 
ucts or  services — 

"(1)  to  the  greatest  extent  practicable,  shall  disseminate  in  usable  electronic 
formats  (in  whole  and  in  part,  and  along  with  available  software,  indexes,  and 
documentation)  public  information  maintained  in  electronic  formats; 

"(2)  shall  provide  to  the  Superintendent  of  Documents,  for  distribution  to  the 
Federal  Depository  Library  Program,  all  government  publications  required  by 
chapter  19  of  this  title  to  be  made  available,  including  government  publications 
in  electronic  formats; 

"(3)  shall  utilize  the  Government  Printing  Office  for  the  production  and  dis- 
semination of  information  products  and  services,  to  the  extent  provided  by 
chapters  5,  17,  and  19  of  this  title; 

"(4)  before  taking  any  action  to  initiate,  terminate,  or  significantly  modify  a 
public  information  product  or  service,  shall — 
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"(A)  provide  advance  public  notice,  through  the  Federal  Register  and 
through  other  means  likely  to  provide  actual  notice  to  interest^  persons; 

"(B)  provide  notice  to  the  Superintendent  of  Documents; 

"(C)  make  available  to  the  public  a  description  of  the  proposed  action  and 
a  detailed  explanation  of  the  reasons  for  the  action;  and 

"(D)  accept  and  consider  public  comments  on  the  proposed  action;  and 

"(E)  comply  with  the  requirements  of  section  1710  of  this  title; 
"(5)  may  reduce  or  waive  any  user  fees  for  disseminating  public  information  if 
the  agency  determines  that  the  dissemination  may  enhance  an  agency  mission; 
"(6)  except  where  specifically  authorized  by  statute,  shall  not — 

"(A)  establish  an  exclusive,  restricted,  or  other  distribution  arrangement 
that  interferes  with  timely,  equal,  and  equitable  availability  of  public  infor- 
mation to  the  public; 

"(B)  restrict  or  regulate  the  use,  resale,  or  redissemination  of  public  infor- 
mation products  or  services  by  the  public; 

"(C)  charge  fees  or  royalties  for  resale  or  redissemination  of  public  infor- 
mation; 

"(D)  establish  user  fees  for  public  information  products  that  exceed  the 
marginal  cost  of  dissemination;  or 

"(E)  establish  a  new  information  sales  and  dissemination  program  with- 
out providing  advance  notice  to  the  Public  Printer;  and 
"(7)  in  determining  how  to  fulfill  its  public  information  dissemination  func- 
tions, shall  consider — 

"(A)  whether  dissemination  is  required  by  law; 

"(B)  whether  dissemination  is  necessary  for  the  proper  performance  of 
the  functions  of  the  agency; 

"(C)  whether  disseminating  public  information  would  assist  in  public 
oversight  of  agency  operations  or  would  promote  the  general  social  or  eco- 
nomic welfare  of  the  tFnited  States; 

"(D)  if  an  information  product  or  service  available  from  other  public  or 
private  sources  is  equivalent  to  an  agency  product  or  service  and  reason- 
ably achieves  the  dissemination  objectives  of  the  agency  product  or  service; 

'  (E)  dissemination  methods  that  will  maximize  the  utility  of  the  informa- 
tion to  the  public;  and 

"(F)  the  economy  and  efficiency  of  Government  operations.". 

SEC.  106.  AGENCY  PROPOSAL  AND  DIRECTOR'S  REVIEW  OF  INFORMATION  COLLECTION  RE- 
QUESTS AND  CHANGES. 

(a)  General  Requirements  for  Information  Collection  Requests. — Section 
3507(a)  of  title  44,  United  States  Code,  is  amended  to  read  as  follows: 

"(a)  An  agency  shall  not  conduct  or  sponsor  an  information  collection  request 
unless,  in  advance  of  the  adoption  or  revision  of  such  request — 

"(1)  the  agency  has  taken  actions,  including  consultation  with  the  Director, 
to— 

"(A)  eliminate,  through  the  use  of  the  Federal  Information  Locator 
System  and  other  means,  information  collection  requests  which  seek  infor- 
mation available  from  another  source  within  the  Federal  Government; 

"(B)  reduce  to  the  extent  practicable  and  appropriate  the  burden  on  per- 
sons who  will  provide  information  to  the  agency; 

"(C)  formulate  plans  for  tabulating  the  information  in  a  manner  which 
will  enhance  its  usefulness  to  other  agencies  and  to  the  public; 
"(2)  the  agency  has  submitted  to  the  Director — 

"(A)  the  proposed  information  collection  request; 

"(B)  copies  of  such  pertinent  regulations  and  other  related  materials  as 
the  Director  may  specify; 

"(C)  an  explanation  of  actions  taken  to  carry  out  paragraph  (1);  and 
"(D)  a  summary  of  comments  received  from  the  public,  if  applicable; 
"(3)  the  agency  publishes  in  the  Federal  Register  a  notice — 

"(A)  which  states  that  the  agency  has  submitted  the  request  to  the  Direc- 
tor; and 

"(B)  which  includes — 

"(i)  a  title  for  the  information  collection  request; 
"(ii)  a  brief  description  of  the  need  for  the  information,  its  proposed 
use,  and  the  benefit  that  will  result  from  that  proposed  use; 

"(iii)  a  summary  of  the  information  being  sought  by  any  new  infor- 
mation collection  request,  or  a  description  of  the  major  changes  being 
proposed  in  the  case  of  a  revision  or  extension  of  an  existing  informa- 
tion collection  request; 
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"(iv)  a  description  of  the  likely  respondents  and  proposed  frequency 
of  response  to  the  information  collection  request; 

"(v)  an  estimate  of  the  burden  that  will  result  from  the  information 
collection  request;  and 

"(vi)  an  identification  of  an  official  at  the  Office  of  Information  and 
Regulatory  Affairs  and  at  the  agency  to  whom  comments  may  be  sub- 
mitted, including  a  telephone  number  and  an  address;  and 
"(4)  the  Director  has  approved  the  information  collection  request,  or  the 
period  for  review  by  the  Director  provided  under  subsection  (b)  or  (c),  as  applica- 
ble, has  elapsed.". 

(b)  Director's  Review  of  Information  Request  Not  Contained  in  a  Rule.— Sec- 
tion 3507(b)  of  title  44,  United  States  Code,  is  amended — 

(1)  in  the  first  sentence — 

(A)  by  inserting  "not  contained  in  a  rule"  after  "receipt  of  a  proposed  in- 
formation collection  request"; 

(B)  by  striking  "the  request"  and  inserting  in  lieu  thereof  "the  proposed 
information  collection  request";  and 

(C)  by  striking  ",  including  an  explanation  thereof,"; 

(2)  by  inserting  after  the  first  sentence  the  following:  "The  Director  may  not 
make  the  decision  referred  to  in  the  first  sentence  until  30  days  after  publica- 
tion of  notice  in  the  Federal  Register  under  subsection  (a)(3),  unless  the  agency- 
carries  out  the  collection  of  information  pursuant  to  section  3507(g).  Any  deci- 
sion of  the  Director  to  disapprove  or  approve  with  substantive  changes  a  pro- 
posed information  collection  request  under  this  subsection  shall  include  a  de- 
tailed written  explanation  of  the  reasons  for  such  decision."; 

(3)  in  the  penultimate  sentence — 

(A)  by  striking  "a  request"  and  inserting  in  lieu  thereof  "a  proposed  in- 
formation collection  request"; 

(B)  by  striking  "sixty"  and  inserting  in  lieu  thereof  "60";  and 

(C)  by  striking  "thirty"  and  inserting  in  lieu  thereof  "30";  and 

(4)  in  the  last  sentence — 

(A)  by  striking  "sixty"  and  inserting  in  lieu  thereof  "60";  and 

(B)  by  striking  "thirty"  and  inserting  in  lieu  thereof  "30". 

(c)  Director's  Review  of  Information  Collection  Requests  Contained  in 
Rule. — Section  3507(c)  of  title  44,  United  States  Code,  is  amended  to  read  as  follows: 

"(c)(1)  As  soon  as  practicable,  but  no  later  than  publication  of  a  notice  of  proposed 
rulemaking  in  the  Federal  Register,  each  agency  shall  forward  to  the  Director  a 
copy  of  any  proposed  rule  which  contains  an  information  collection  request,  along 
with  other  materials  required  under  subsection  (a)(2). 

"(2)  Not  later  than  60  days  after  the  notice  of  proposed  rulemaking  is  published  in 
the  Federal  Register,  the  Director  may  file  public  comments  pursuant  to  the  stand- 
ards set  forth  in  section  3508  concerning  the  information  collection  request  con- 
tained in  the  proposed  rule. 

"(3)  When  a  final  rule  is  published  in  the  Federal  Register,  the  agency  shall  ex- 
plain how  any  information  collection  request  contained  in  the  final  rule  responds  to 
the  comments,  if  any,  filed  by  the  Director  or  the  public,  or  explain  why  it  rejected 
those  comments. 

"(4)  The  Director  may  not  disapprove  any  information  collection  request  con- 
tained in  a  rule  if  the  Director  received  notice  and  failed  to  comment  on  the  rule 
within  60  days  after  publication  of  the  notice  of  proposed  rulemaking. 

"(5)  Nothing  in  this  subsection  prevents  the  Director,  in  his  or  her  discretion — 
"(A)  from  disapproving  any  information  collection  request  not  contained  in  a 
rule; 

"(B)  from  disapproving  any  information  collection  request  contained  in  a  rule 
if  the  agency  failed  to  comply  with  the  requirements  of  parsigraph  (1); 

"(C)  from  disapproving  any  information  collection  request  contained  in  a  rule, 
if  the  Director  finds  within  60  days  after  the  publication  of  the  final  rule  that 
the  £igency's  response  to  his  or  her  comments  filed  pursuant  to  paragraph  (2)  of 
this  subsection  was  to  a  significant  extent  unreasonable;  or 

"(D)  from  disapproving  any  information  collection  request  contained  in  a  rule 
if— 

"(i)  the  Director  determines  that  the  agency  has  substantially  modified  in 
the  final  rule  the  information  collection  request  contained  in  the  proposed 
rule;  and 

"(ii)  the  agency  has  not  given  the  Director  the  information  required 
under  paragraph  (1)  with  respect  to  any  such  modification  at  least  60  days 
before  the  issuance  of  the  final  rule. 
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"(6)  The  Director  shall  make  publicly  available  a  detailed  written  explanation  of 
any  decision  to  disapprove  or  approve  with  substantive  changes  an  information  col- 
lection request  contained  in  a  rule,  together  with  the  reasons  for  such  decision. 

"(7)  The  authority  of  the  Director  under  this  subsection  is  subject  to  the  provi- 
sions of  subsection  (i). 

"(8)  This  subsection  shall  apply  only  when  an  agency  publishes  a  notice  of  pro- 
posed rulemaking  and  requests  public  comments. 

"(9)  There  shall  be  no  judicial  review  of  any  kind  of  the  Director's  decision  to  ap- 
prove or  not  to  act  upon  any  information  collection  request  contained  in  a  rule.". 

(d)  Approvals  and  Disapprovals. — Section  3507(d)  of  title  44,  United  States  Code, 
is  amended  to  read  as  follows: 

"(d)(1)  The  Director  may  not  approve  any  information  collection  request  for  a 
period  in  excess  of  3  years. 

"(2)  If  the  Director  disapproves  or  approves  with  substantive  changes  any  infor- 
mation collection  request  proposed  by  an  agency,  the  Director  shall  notify  the 
agency  in  writing  of  the  reasons  for  the  decision. 

"(3)  The  Comptroller  General  shall  annually  conduct  random  audits  of  disapprov- 
als and  approvals  by  the  Director  of  proposed  information  collection  requests,  in- 
cluding a  determination  of  whether  the  Director  has  properly  applied  the  standards 
of  this  chapter,  and  transmit  a  report  summarizing  the  findings  of  those  audits  to 
the  Congress.". 

(e)  Technical  Amendment. — Section  3507(e)  of  title  44,  United  States  Code,  is 
amended  in  the  first  sentence  by  striking  "proposed  requests"  and  inserting  in  lieu 
thereof  "proposed  information  collection  requests". 

(f)  Expedited  Collection  of  Information.— Section  3507(g)  of  title  44,  United 
States  Code,  is  amended — 

(1)  in  the  first  sentence — 

(A)  by  inserting  "or  (c),  or  the  60-day  period  for  public  comment  provided 
for  in  section  3506(e)(2)"  after  "subsection  (b)";  and 

(B)  by  striking  "sixty-day  period"  each  place  it  appears  and  inserting  in 
lieu  thereof  "60-day  period";  and 

(2)  in  the  last  sentence  by  striking  "ninety"  and  inserting  in  lieu  thereof  "90". 

(g)  Agency  Override  of  Disapprovals. — Section  3507(h)  of  title  44,  United  States 
Code,  is  amended  to  read  as  follows: 

"(h)(1)  Any  disapproval  by  the  Director,  in  whole  or  in  part,  of  a  proposed  infor- 
mation collection  request  of  an  independent  regulat-ory  agency,  including  one  con- 
tained in  a  rule,  or  any  exercise  of  authority  of  the  Director  under  section  3509  con- 
cerning such  an  agency,  shall  be  voided  as  provided  in  paragraph  (3)  by  the  majority 
vote  of  the  governing  body  of  the  independent  regulatory  agency  to  override  the  dis- 
approval or  exercise  of  authority. 

"(2)  An  independent  regulatory  agency  that  overrides  a  disapproval  or  exercise  of 
authority  of  the  Director  shall — 

"(A)  publish  in  the  Federal  Register  a  notice  of  that  override,  including — 

"(i)  any  explanation  of  the  Director  for  the  disapproval  or  exercise  of  au- 
thority, if  provided  to  the  agency; 

"(ii)  the  response  of  the  agency  to  that  explanation;  and 
"(iii)  the  reasons  for  the  agency  override; 
"(B)  submit  a  copy  of  the  notice  to  the  Comptroller  General;  and 
"(C)  certify  the  override  to  the  Director,  explaining  the  reasons  for  the  over- 
ride. 

"(3)  Upon  receipt  of  an  override  certification  from  an  agency  under  paragraph 
(2)(C)  regarding  a  proposed  information  collection  request — 

"(A)  the  Director  shall  without  further  delay  assign  a  control  number  to  such 
information  collection  request;  and 

"(B)  such  control  number  shall  be  valid  for  a  period  of  not  more  than  3  years, 
as  specified  by  the  agency. 
"(4)  Not  later  than  December  31  of  each  year,  the  Comptroller  General  shall 
submit  to  the  (Dongress  a  report  evaluating  all  agency  overrides  under  this  subsec- 
tion including  an  evaluation  of  whether  the  agency  has  properly  applied  the  stand- 
ards set  forth  in  this  chapter.". 

(h)  Effect  on  Burden  Reductions. — Section  3507  of  title  44,  United  States  Code, 
is  further  amended  by  adding  at  the  end  the  following: 

"(i)  Upon  request  by  the  head  of  an  agency,  the  Director  shall  approve  a  proposed 
change  to  an  existing  information  collection  request  not  later  than  30  days  after  the 
Director  receives  the  proposed  change,  and  the  information  collection  request  shall 
thereafter  remain  in  effect  for  the  remainder  of  the  period  for  which  it  was  previ- 
ously approved  by  the  Director,  if — 
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"(1)  the  information  collection  request  has  a  current  control  number;  and 
"(2)  the  Director  determines  that  the  revision — 

"(A)  reduces  the  burden  resulting  from  the  information  collection  re- 
quest; and 

"(B)  does  not  substantially  change  the  information  collection  r^iquest.". 

SEC.  107.  DETERMINATION  OF  NECESSITY  FOR  INFORMATION. 

(a)  In  General.— Section  3508  of  title  44,  United  States  Code,  is  amended— 

(1)  by  striking  "Before  approving"  and  inserting  in  lieu  thereof  "(a)  Subject  to 
subsection  (b),  before  approving"; 

(2)  in  the  last  sentence  by  inserting  "under  an  information  collection  request 
not  contained  in  a  rule"  after  "an  agency";  and 

(3)  by  adding  at  the  end  the  following: 

"(b)  The  authority  of  the  Director  to  determine  the  necessity  of  a  collection  of  in- 
formation under  an  existing  information  collection  request  contained  in  a  rule  is 
limited  to  the  authority  provided  under  sections  3506(f)  and  3507(c).". 

SEC.  108.  RESPONSIVENESS  TO  CONGRESS. 

Section  3514(a)  of  title  44,  United  States  Code,  is  amended — 

(1)  in  paragraph  (3)  by  striking  "the  estimated  reporting  hours  required  of 
persons  by  information  collection  requests"  and  inserting  in  lieu  thereof  "the 
planned  agency  information  collection  activities  for  the  year  following  the 
period  covered  by  the  report,  the  extent  to  which  information  collection  activi- 
ties carried  out  in  the  period  covered  by  the  report  differed  from  those  proposed 
for  that  period,  and  the  estimated  burden  and  benefit  of  the  activities"; 

(2)  by  striking  paragraph  (8)  and  inserting  in  lieu  thereof  the  following: 

"(8)  an  evaluation  of  the  feasibility  and  means  of  enhancing  public  access  (in- 
cluding access  by  electronic  media)  to  Government  information,  including  infor- 
mation relating  to  information  collection  activities;"; 

(3)  in  paragraph  (9)(C)— 

(A)  by  striking  "paragraphs  (5)  and  (6)  of  section  3505"  and  inserting  in 
lieu  thereof  "section  3505(c)  (2)  and  (3)";  and 

(B)  by  striking  ";  and"  at  the  end  and  inserting  in  lieu  thereof  a  semi- 
colon; 

(4)  in  paragraph  (10)(C)  by  striking  the  period  at  the  end  and  inserting  in  lieu 
thereof  a  semicolon;  and 

(5)  by  adding  at  the  end  the  following: 

"(11)  a  summary  of  the  results  of  selective  reviews  performed  in  accordance 
with  section  3513  of  this  title  by  Federal  agencies; 

"(12)  the  Privacy  Act  report,  when  required  by  section  552a(s)  of  title  5, 
United  States  Code; 

"(13)  the  report  on  matching  programs,  when  required  by  section  552a(u)(6)  of 
title  5,  United  States  Code;  and 

"(14)  an  analysis  of  agency  compliance  with  the  information  dissemination 
guidance  issued  under  section  3504(h)  and  of  the  effectiveness  of  the  guidance.". 

SEC.  109.  ACCESS  TO  INFORMATION. 

Section  3519  of  title  44,  United  States  Code,  is  amended — 

(1)  by  inserting  "(a)"  before  the  first  sentence; 

(2)  in  the  first  sentence,  by  inserting  after  "Affairs"  the  following:  ",  and  the 
head  of  each  agency  or  the  official  designated  under  section  3506(b),";  and 

(3)  by  adding  at  the  end  the  following  new  subsections: 

"(b)  The  Comptroller  General  shall  review  and  annually  submit  to  the  Congress  a 
report  regarding — 

"(1)  the  performance  by  the  Director  of  the  functions  under  section  3504(c)(8); 

"(2)  the  functions  assigned  by  this  chapter  to  the  Comptroller  General;  and 

"(3)  the  performance  by  the  agencies  of  their  information  collection  request 
review  functions  under  this  chapter. 
"(c)(1)  No  later  than  6  months  before  the  expiration  of  the  period  for  which  funds 
are  authorized  under  section  3520(a)  of  this  title,  the  Comptroller  General  shall 
report  to  the  Committee  on  Government  Operations  of  the  House  of  Representatives 
and  the  Committee  on  Governmental  Affairs  of  the  Senate  on  the  overall  effective- 
ness of  the  Office  of  Information  and  Regulatory  Affairs  and  the  agencies  in  fulfill- 
ing all  of  the  functions  assigned  by  section  3504  of  this  chapter,  including  functions 
relating  to — 

"(A)  paperwork  reduction; 

"(B)  information  policy; 

"(C)  information  dissemination; 
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"(D)  statistical  policy; 

"(E)  records  management; 

"(F)  privacy;  and 

"(G)  information  technology. 
"(2)  Such  report  shall  include  any  recommendations  for  changes  in  law  or  admin- 
istrative improvements  necessary  to  better  achieve  the  responsibilities  assigned 
under  law,  including  those  related  to  both  the  Office  of  Information  and  Regulatory 
Affairs  and  the  agencies.". 

SEC.  110.  TECHNICAL  AND  CONFORMING  AMENDMENTS. 

(a)  Section  3509. — Section  3509  of  title  44,  United  States  Code,  is  amended  by 
striking  "3507(c)"  and  inserting  in  lieu  thereof  "3507(i)". 

(b)  Section  3513. — Section  3513(a)  of  such  title  is  amended  in  the  first  sentence  by 
inserting  "resources"  after  "information". 

SEC.  111.  REPORT  ON  FEDERAL  INFORMATION  LOCATOR  SYSTEM. 

(a)  In  General. — Not  later  than  one  year  after  the  date  of  enactment  of  this  Act 
the  Director  of  the  Office  of  Management  and  Budget,  in  consultation  with  appro- 
priate agencies,  shall  submit  to  the  Committee  on  Government  Operations  of  the 
House  of  Representatives  and  to  the  Committee  on  Governmental  Affairs  of  the 
Senate  a  report  on  maintaining  and  improving  the  Federal  Information  Locator 
System  established  under  section  3511  of  title  44,  United  States  Code. 

(b)  Contents. — A  report  under  this  section  shall  include — 

(1)  assessment  of  the  feasibility  of  maintaining  in  the  System  a  comprehen- 
sive inventory  and  authoritative  register  of  all  information  collection  requests 
adopted  by  agencies; 

(2)  description  of  methods  for  use  by  agencies  and  the  public  in  locating  infor- 
mation in  the  System; 

(3)  a  proposal  for  one  or  more  agencies  to  operate  the  System; 

(4)  a  description  of  the  optimal  composition  of  the  System  for  accomplishing 
its  purposes;  and 

(5)  an  estimate  of  the  cost  of  any  changes  in  the  System  proposed  by  the 
report. 

SEC.  112.  AUTHORIZATION  OF  APPROPRIATIONS. 

Section  3520(a)  of  title  44,  United  States  Code,  is  amended — 

(1)  by  striking  "$5,500,000"  and  inserting  in  lieu  thereof  "$6,000,000";  and 

(2)  by  striking  "fiscal  years  1987,  1988,  and  1989"  and  inserting  in  lieu  thereof 
"fiscal  years  1990,  1991,  and  1992". 

SEC.  113.  ISSUANCE  OF  REGULATIONS. 

Except  as  otherwise  provided  by  this  title,  the  Director  of  the  Office  of  Manage- 
ment and  Budget  shall  issue  regulations  implementing  the  amendments  made  by 
this  title  not  later  than  1  year  after  the  date  of  the  enactment  of  this  Act. 

TITLE  II— FEDERAL  GOVERNMENT  INFORMATION 
TECHNOLOGY 

SEC.  201.  INVENTORY  OF  AUTOMATIC  DATA  PROCESSING  EQUIPMENT  ACQUIRED  BY  FEDERAL 
AGENCIES. 

(a)  In  General. — Section  111  of  the  Federal  Property  and  Administrative  Services 
Act  of  1949  (40  U.S.C.  759),  relating  to  automatic  data  processing  equipment,  is 
amended  by  adding  at  the  end  the  following: 

"(h)(1)  The  Administrator  shall  establish  and  maintain  in  accordance  with  this 
subsection  an  inventory  of  all  automatic  data  processing  equipment  acquired  by 
Federal  agencies,  other  than — 

"(A)  equipment  described  in  subsection  (a)(3)(C)  (i)  or  (ii);  and 
"(B)  equipment  described  in  subsection  (a)(3)(D). 

"(2)  The  Administrator  shall  issue  regulations  establishing  requirements  for  re- 
porting by  Federal  agencies  of  acquisitions  of  the  automatic  data  processing  equip- 
ment required  to  be  included  in  an  inventory  under  paragraph  (1).  Such  regulations 
shall  include — 

"(A)  a  requirement  that  the  head  of  each  Federal  agency  shall  submit  a 
report  to  the  Administrator  at  least  once  every  3  months  describing  all  acquisi- 
tions of  automatic  data  processing  equipment  by  that  agency  during  the  period 
covered  by  the  report,  including  for  each  item  of  equipment  acquired — 
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"(i)  a  citation  of  the  authority  for  the  acquisition,  including  specific  con- 
tract numbers,  lease  instruments,  and  delegations  of  authority,  as  appropri- 
ate; and 

"(ii)  a  description  of  the  method  of  acquisition; 
"(B)  forms  and  procedures  for  such  reporting;  and 

"(C)  establishment  and  description  of  categories  of  automatic  data  processing 
equipment  for  which  information  shall  be  included  in  the  report,  which  catego- 
ries shall  include  at  least — 

"(i)  mainframe  computers  (including  operating  systems  and  data  base 
software  for  such  computers); 
"(ii)  minicomputers; 
"(iii)  personal  computers;  and 
"(iv)  computer  peripherals. 
"(3)(A)  The  head  of  each  Federal  agency  shall  report  to  the  Administrator  in  ac- 
cordance with  regulations  issued  by  the  Administrator  under  paragraph  (2)  all  ac- 
quisitions by  the  agency  of  automatic  data  processing  equipment  described  in  para- 
graph (1). 

"(B)  The  Administrator  may  suspend  the  delegation  to  an  agency  under  subsec- 
tion (b)  of  authority  to  lease  and  purchase  automatic  data  processing  systems  and 
equipment  upon  any  failure  by  the  head  of  the  agency  to  report  to  the  Administra- 
tor in  accordance  with  this  subsection,  and,  if  suspended,  may  not  redelegate  such 
authority  to  the  Federal  agency  during  the  period  of  its  noncompliance  with  this 
subsection  or  any  rule  or  regulation  issued  under  this  subsection. 
"(4)  The  Administrator  shall — 

"(A)  carry  out  a  systematic  review  and  conduct  periodic  audits  of  information 
received  in  reports  of  Federal  agencies  under  this  subsection;  and 

"(B)  use  such  information  as  appropriate  to  determine  the  compliance  of  Fed- 
eral agencies  with  the  requirements  of  this  section.", 
(b)  Regulations. — The  Administrator  of  General  Services  shall  issue  regulations 
pursuant  to  section  111(h)  of  the  Federal  Property  and  Administrative  Services  Act 
of  1949  (as  added  by  this  section)  not  later  than  90  days  after  the  effective  date  of 
this  section.  Such  regulations — 

(1)  shall  require  the  head  of  each  Federal  agency  to  submit  the  first  report 
under  that  section  to  the  Administrator  not  later  than  January  31,  1990; 

(2)  shall  require  that  first  report  to  include  information  regarding  all  auto- 
matic data  processing  equipment  acquired  by  the  eigency  before  the  first  day  of 
the  second  quarter  of  fiscal  year  1990  which  is  currently  operating,  installed,  or 
stored;  and 

(3)  may  authorize  agencies  to  exclude  from  that  first  report  information  re- 
garding the  authority  and  method  for  acquiring  automatic  data  processing 
equipment  acquired  before  fiscal  year  1988. 

SEC.  202.  MANDATORY  USE  OF  FTS2000  BY  FEDERAL  AGENCIES. 

Section  111  of  the  Federal  Property  and  Administrative  Services  Act  of  1949  (40 
U.S.C.  759),  as  amended  by  this  Act,  is  amended  by  adding  at  the  end  the  following: 

"(i)(l)  Except  as  provided  in  paragraph  (2),  no  head  of  a  Federal  agency  shall  pro- 
cure or  authorize  the  procurement  of  any  service  which  is  subject  to  the  require- 
ments of  this  section  if  that  service  is  determined  by  the  Administrator  to  be  avail- 
able under  the  FTS2000  contract. 

"(2)  Paragraph  (1)  shall  not  apply  to  any  procurement  of  a  service  by  a  Federal 
agency — 

"(A)  under  the  FTS2000  contract;  or 

"(B)  if  the  head  of  the  agency  establishes  to  the  satisfaction  of  the  Adminis- 
trator that — 

"(i)  the  agency's  requirement  for  the  service  is  outside  the  scope  of  the 
FTS2000  contract  or  any  modification  or  option  exercised  thereto;  and 

"(ii)  the  General  Services  Administration  approved  in  advance  the  pro- 
curement strategy  the  agency  intends  to  use  for  the  acquisition  pursuant  to 
a  delegation  of  authority  that  otherwise  meets  the  requirements  of  subsec- 
tion (b)(2). 

"(3)  In  this  subsection  the  term  'FTS2000  contract'  means  any  of  the  contracts  let 
by  the  Administrator  for  the  acquisition  of  intercity  telecommunication  services 
which  are  commonly  referred  to  collectively  by  that  term.". 

SEC.  203.  ADVISORY  COMMITTEE  ON  STATISTICAL  POLICY. 

(a)  In  General.— Subchapter  I  of  chapter  5  of  title  31,  United  States  Code,  is 
amended  by  adding  at  the  end  the  following: 
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"§  505.  Advisory  Committee  on  Statistical  Policy 

"(a)  There  is  in  the  Office  of  Management  and  Budget  the  Advisory  Committee  on 
Statistical  Policy  (hereinafter  in  this  section  referred  to  as  the  'Committee')- 

"(b)(1)  The  Committee  shall  consist  of  20  members  appointed  by  the  Director  of 
the  Office  of  Management  and  Budget.  In  appointing  members  of  the  Committee, 
the  Director  shall  ensure  that  the  Committee  is  fairly  balanced  with  respect  to  the 
points  of  view  represented  by  members  of  the  Committee,  and  includes  members  ap- 
pointed from  among  individuals  representing  academia,  business,  research  organiza- 
tions, State  and  local  governments,  public  interest  groups,  and  other  appropriate 
members  of  the  statistics  user  community. 

"(2)(A)  Except  as  provided  in  subparagraph  (B),  the  term  of  a  member  of  the  Com- 
mittee shall  be  2  years: 

"(B)  Of  the  members  first  appointed  to  the  Committee — 

"(i)  10  shall  be  appointed  for  an  initial  term  of  2  years;  and 
"(ii)  10  shall  be  appointed  for  an  initial  term  of  3  years. 

"(C)  A  member  of  the  Committee  may  be  reappointed  to  not  more  than  one  addi- 
tional term. 

"(3)  A  member  of  the  Committee  shall  receive  no  compensation  for  service  on  the 
Committee,  but  may  be  paid  travel  and  transportation  expenses  by  the  Director  of 
the  Office  of  Management  and  Budget  under  section  5703  of  title  5,  United  States 
Code,  in  the  same  manner  as  an  employee  serving  intermittently  in  the  Govern- 
ment service. 

"(c)(1)  The  Director  of  the  Office  of  Management  and  Budget,  or  his  or  her  desig- 
nee, is  the  chairman  of  the  Committee. 

"(2)  The  Committee  shall  meet  at  the  call  of  the  chairman  of  the  Committee,  but 
in  no  case  less  often  than  6  times  each  year. 
"(d)  The  Committee  shall— 

"(1)  identify  national  long-term  statistical  data  needs  that  can  and  should  be 
filled  by  the  Federal  Government,  and  make  recommendations  to  the  Director 
of  the  Office  of  Management  and  Budget  and  to  the  Congress  regarding  Federal 
responses  to  those  needs; 

"(2)  make  recommendations  to  the  Director  and  to  the  Congress  for  establish- 
ing priorities  for  Federal  statistical  policy  initiatives  and  for  implementing  the 
statistical  functions  assigned  to  the  Director  under  this  title  and  other  laws; 
and 

"(3)  make  any  other  recommendations  regarding  Federal  statistical  oper- 
ations that  would  contribute  to  the  general  economic  or  social  welfare  or  to  the 
competitive  position  of  the  United  States  in  the  world  economy.". 

(b)  Completion  of  Appointments. — The  Director  of  the  Office  of  Management  and 
Budget  shall  complete  appointment  of  members  of  the  Advisory  Committee  on  Sta- 
tistical Policy  established  by  section  505  of  title  31,  United  States  Code,  as  added  by 
this  section,  not  later  than  6  months  after  the  date  of  the  enactment  of  this  Act. 

(c)  Conforming  Amendment. — The  table  of  sections  for  chapter  5  of  title  31, 
United  States  Code,  is  amended  by  inserting  after  the  item  relating  to  section  504 
the  following: 

"505.  Advisory  Committee  on  Statistical  Policy.". 

SEC.  204.  ROUTINE  USES  OF  RECORDS  SYSTEMS. 

(a)  Review  and  Report. — Not  later  than  1  year  after  the  date  of  the  enactment  of 
this  Act,  the  Director  of  the  Office  of  Management  and  Budget  shall — 

(1)  conduct  a  review  of  routine  uses,  with  respect  to  uniformity  and  consisten- 
cy with  law  and  published  guidelines,  for  all  systems  of  records  established  by 
Federal  agencies  in  accordance  with  section  552a  of  title  5,  United  States  Code; 
and 

(2)  submit  a  report  to  the  Congress  describing  the  findings  of  that  review. 

(b)  Miscellaneous  Amendments. — 

(1)  Agency  reports. — Section  552(e)  of  title  5,  United  States  Code,  is  amended 
by  striking  the  last  sentence. 

(2)  Reports  on  routine  uses. — Subsection  (r)  of  section  552a  of  title  5,  United 
States  Code,  is  amended  to  read  as  follows: 

"(r)  Reports  on  Change  in  Records  System,  Matching  Program,  or  Routine 
Use. — Each  agency  that  proposes  to  establish  or  make  a  significant  change  in  a 
system  of  records,  a  matching  program,  or  a  routine  use  shall  provide  adequate  ad- 
vance notice  of  any  such  proposal  (in  duplicate)  to  the  Committee  on  Government 
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Operations  of  the  House  of  Representatives,  the  Committee  on  Grovernmental  Af- 
fairs of  the  Senate,  and  the  Office  of  Management  and  Budget.". 

SEC.  205.  RECORDS  MANAGEMENT  REQUIREMENTS. 

(a)  Archival  Standards. — Section  3302  of  title  44,  United  States  Code,  is  amend- 
ed by — 

(1)  redesignating  paragraphs  (1),  (2),  and  (3)  as  paragraphs  (3),  (4),  and  (5),  re- 
spectively; and 

(2)  inserting  before  paragraph  (3)  (as  so  redesignated)  the  following: 
"(1)  standards  for  interpreting  the  definition  for  the  term  'records', 

"(2)  standards,  to  be  incorporated  into  recordkeeping  requirements  issued  by 
heads  of  agencies,  for  creation  and  maintenance  of  adequate  and  proper  docu- 
mentation of  the  organization,  functions,  policies,  decisions,  procedures,  and  es- 
sential transactions  of  the  agency,". 

(b)  Agency  Compuance  With  Record  Management  Requirements. — Section 
3102(3)  of  title  44,  United  States  Code,  is  amended  by  striking  "and  3101-3107,"  and 
insertmg  in  lieu  thereof  "3101-3107,  and  3301-3314,". 

Purpose  and  Summary 

H.R.  3695  reauthorizes  the  Office  of  Management  and  Budget's 
(0MB)  Office  of  Information  of  Regulatory  Affairs  (OIRA)  to  contin- 
ue to  purpose  the  goal  of  reducing  the  burden  caused  by  Federal 
government  information  collections.  The  bill  also  recognizes  that 
while  control  of  the  paperwork  burden  remains  a  priority,  the  in- 
formation resources  management  responsibilities  of  OIRA,  which 
have  not  been  fully  undertaken  due  to  OIRA's  emphasis  on  paper- 
work reduction  and  regulatory  review  activities,  now  require 
urgent  attention.  Both  areas  of  concern  are  addressed  by  the  bill. 

Renewed  emphasis  is  placed  on  the  management  of  information 
resources  through  the  mandated  development  of  specific  and  de- 
tailed policies,  procedures  and  mechanisms  for  organizing  the  gov- 
ernment's actions  with  respect  to  statistics,  information  dissemina- 
tion, records  management,  automatic  data  processing,  and  other  in- 
formation resources  by  OIRA  and  the  agencies. 

Paperwork  burden  reduction  is  to  be  managed  through  an  inte- 
grated effort  of  OIRA,  the  agencies,  and  the  public.  OIRA  is  to  set 
the  standards  for  agency  calculations  of  burden  and  benefits  which 
will  assist  in  the  overall  assessment  needed  for  both  agency  justifi- 
cations of  their  information  collection  requests  and  the  annual  re- 
ports OIRA  and  the  agencies  must  submit  to  Congress.  The  agen- 
cies are  also  given  more  focused  information  management  responsi- 
bilities. Proposed  information  collection  requests  must  undergo  par- 
ticularized agency  scrutiny  before  they  may  be  submitted  for  OIRA 
review.  Accomplishments  with  respect  to  burden  reduction  and  in- 
formation resource  management  must  be  reported  annually  to  the 
Congress.  Agencies  are  made  more  accountable  by  requirements  for 
public  records  disclosure  and  the  solicitation  of  public  comments 
with  respect  to  the  burdens  imposed  by  information  collection  re- 
quirements. The  agencies  will  now  be  allowed  to  self-certify  re- 
newed information  collection  requests  contained  in  rules  which  are 
unaltered. 

The  bill  underscores  the  continued  need  for  a  central  body  like 
OIRA  to  coordinate  and  direct  the  vast  information  resources  man- 
agement process,  but  also  acknowledges  that  a  decade  of  experience 
has  prompted  a  number  of  valid  criticisms  of  OIRA  and  the  agen- 
cies, particularly  with  regard  to  the  openness,  accountability  and 
public  responsiveness  of  the  information  collection  review  process. 
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The  bill  addresses  these  problems  in  several  ways.  Congressional 
oversight  of  the  manner  in  which  OIRA  and  the  agencies  carry  out 
their  information  collections  is  enhanced  through  active  monitor- 
ing by  the  Comptroller  General.  Public  participation  at  critical 
points  in  the  information  collection  and  resources  management 
process  is  provided  by  notice  and  comment  periods.  OIRA  and  the 
agencies  are  required  to  create  and  maintain  public  records  of  writ- 
ten communications  between  agencies,  including  0MB,  and  to  dis- 
close communications  with  persons  outside  the  government  con- 
cerning information  collection  requests.  The  Director  of  0MB  must 
explain  the  reasons  for  actions  he  takes. 

H.R.  3695  recognizes  the  importance  of  the  free  flow  of  public  in- 
formation to  our  democracy  and  defines,  for  the  first  time,  how 
OIRA  may  guide  Federal  agencies  in  disseminating  public  informa- 
tion products  and  services,  including  making  information  available 
in  electronic  formats.  The  Act  supports  the  role  of  the  Government 
Printing  Office,  and  requires  agencies  to  make  public  information 
products,  including  electronic  products,  available  to  depository  li- 
braries. Monopoly  control  over  government  information  is  prohibit- 
ed and  user  fees  for  public  information  are  limited  by  the  bill's  pro- 
visions. 

To  improve  the  quality  of  the  Federal  Government's  statistical 
collection  activities,  an  Advisory  Committee  on  Statistical  Policy  is 
created  representing  academia,  the  business  community,  research 
organizations,  state  and  local  governments,  public  interest  groups 
and  other  parts  of  the  statistics-user  community. 

The  bill  recognizes  the  need  to  upgrade  Federal  information  re- 
sources management  efforts.  A  report  is  required  to  be  prepared  to 
assess  the  feasibility  of  improving  the  Federal  Information  Locator 
System  so  that  it  can  be  a  comprehensive  register  of  all  informa- 
tion collections  adopted  by  agencies.  Senior  information  resource 
people  at  Federal  agencies  are  required  to  be  well  qualified 
through  experience  and  training  and  be  career  appointees  in  the 
Senior  Executive  Service.  OIRA  is  required  to  review  for  uniformi- 
ty and  consistency  with  law  all  systems  of  records  established  by 
FederaJ  agencies  in  accordance  with  the  Privacy  Act  of  1974. 

Other  improvements  are  made  by  H.R.  3695  in  the  area  of  Feder- 
al information  technology.  The  General  Services  Administration 
(GSA)  is  required  to  maintain  an  inventory  of  Automatic  Data 
Processing  equipment  acquired  by  Federal  agencies.  The  Act  reaf- 
firms that  FTS-2000  contracts  for  long  distance  phone  services  are 
requirements  contracts  and  that  purchases  for  services  outside  the 
scope  of  these  contracts  must  be  approved  by  the  GSA  if  such  serv- 
ices otherwise  fall  within  the  Brooks  Act. 

Committee  Action  and  Vote 

H.R.  3695,  as  amended,  was  ordered  reported  by  the  full  Commit- 
tee on  Government  Operations  by  voice  vote  at  a  duly  called  meet- 
ing on  March  13,  1990,  with  a  quorum  present. 

Hearings 

The  Subcommittee  on  Legislation  and  National  Security  held 
four  days  of  hearings  to  consider  legislation  which  would  amend 
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the  Paperwork  Reduction  Act  and  reauthorize  the  Office  of  Infor- 
mation and  Regulatory  Affairs.  H.R.  3695  was  the  final  product  of 
those  hearings. 

On  July  25,  1989,  testimony  was  received  from  Rep.  Robert  A. 
Roe  (D-NJ);  Rep.  Henry  A.  Waxman  (D-CA);  Rep.  Ted  Weiss  CD- 
NY);  Rep.  Robert  E.  Wise  (D-WV);  Rep.  Norman  Sisisky  (D-VA); 
John  Buchanan,  Chairman,  People  for  the  American  Way;  Gary 
Bass,  0MB  Watch;  Mark  E.  Richardson,  Business  Council  on  the 
Reduction  of  Paperwork;  and  Sally  Katzen,  American  Bar  Associa- 
tion. 

On  July  27,  1989,  the  Subcommittee  heard  testimony  from  Rep. 
Dan  Glickman  (D-KS);  Rep.  Pat  Williams  (D-MT);  John  Martonik, 
Dr.  Peter  Infante,  and  Jennifer  Silk  of  the  Occupational  Safety  and 
Health  Administration;  Dr.  William  Hirzy,  Local  2050  of  the  Na- 
tional Federation  of  Federal  Employees  at  EPA;  Katherine  Meyer, 
Public  Citizen  Litigation  Group;  Dr.  Earl  Hess,  Lancaster  Laborato- 
ries, Inc.;  Margaret  Seminario,  AFL-CIO  and  David  Donigher;  Nat- 
ural Resources  Defense  council. 

On  August  1,  1989,  additional  testimony  was  heard  from  Rep. 
Jim  Bates  (D-CA);  Rep.  Major  R.  Owens  (D-NY);  Rep.  Dennis  Has- 
tert  (R-IL);  Jerry  J.  Berman,  American  Civil  Liberties  Union;  F. 
Anne  Diamond,  The  Library  of  Michigan;  Kenneth  B.  Allen,  Infor- 
mation Industry  Association;  and  Courtney  Slater,  Council  of  Pro- 
fessional Associations  on  Federal  Statistics. 

On  August  2,  1989,  testimony  was  heard  from  S.  Jay  Plager, 
Office  of  Information  and  Regulatory  Affairs,  0MB;  Robert  Bedell, 
former  Deputy  Administrator,  Office  of  Information  and  Regula- 
tory Affairs;  Joan  Glaybrook,  Public  Citizen;  David  Vladeck,  Public 
Citizen  Litigation  Group;  John  Dearden,  Johns  Hopkins  University; 
Sidney  Spencer,  General  Electric  Corporation,  and  representative. 
Financial  Executive  Institute;  Francis  McDonough,  General  Serv- 
ices Administration;  and  Jeffrey  Steinhoff,  General  Accounting 
Office. 

Discussion 
background 

The  search  for  relief  from  the  burdens  of  excessive  paperwork 
imposed  by  burgeoning  Federal  agency  activities  may  be  likened  to 
the  quest  for  the  Holy  Grail:  it  has  followed  a  path  that  is  always 
elusive,  often  torturous,  and  sometimes  dangerous.  The  initial 
effort  under  the  Federal  Reports  Act,  launched  to  curb  the  expo- 
nential expansion  of  paperwork  caused  by  the  proliferation  of  New 
Deal  agencies  and  missions  and  the  onset  of  World  War  II,  was 
beset  almost  from  the  outset  with  administrative  and  political  diffi- 
culties. Initial  exemptions  to  fiscal  and  bank  regulatory  agencies 
and  the  recalcitrance  over  time  by  other  agencies,  particularly  in- 
dependent regulatory  agencies,  diminished  greatly  the  ability  of 
the  Bureau  of  the  Budget  (BoB)  (and  later  0MB)  to  accomplish  its 
burden  reduction  mission. 

At  the  same  time  BoB's  (and,  again,  later  OMB's)  competence 
and  zeal  in  administering  the  task  came  under  question.  BoB  was 
at  once  attacked  for  failing  to  use  the  tools  available  to  it  to  protect 
those  most  affected  by  the  paperwork  burden  and  for  preventing 
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the  regulatory  agencies  from  fulfilling  their  statutory  functions 
through  too  close  a  relation  with  an  advisory  body  dominated  by 
business  interests.  Congress'  initial  reaction  was  to  side  with  critics 
of  0MB  overreaching,  legislating  a  blanket  exemption  for  inde- 
pendent regulatory  bodies  from  0MB  control  and  imposing  strict 
controls  over  advisory  bodies  through  the  Federal  Advisory  Com- 
mittee Act. 

Continuing  complaints  about  paperwork  burdens  and  control 
over  the  independent  regulatory  agencies  moved  Congress  to  estab- 
lish the  Commission  on  Federal  Paperwork,  chaired  by  Rep.  Frank 
Horton,  the  ranking  minority  member  of  the  Government  Oper- 
ations Committee,  in  1974.  The  Commission  submitted  its  final 
report  in  October  1977.  In  that  report  it  identified  seven  key  causes 
of  excessive  paperwork:  lack  of  communication  between  govern- 
ment and  those  subject  to  the  paperwork  requirements;  bureaucrat- 
ic insensitivity  to  problems  paperwork  causes;  incomprehensible 
forms  and  instructions;  overlapping  organizations  requiring  the 
same  or  similar  information;  poor  program  design;  poor  informa- 
tion practices  leading  to  unnecessary  paperwork  requirements;  and 
inconsistent  and  ineffective  confidentiality  policies  creating  confu- 
sion and  mistrust. 

The  Commission  also  described  several  failures  of  the  existing 
system  of  control:  legislation  and  regulations  were  drafted  with 
little  consideration  of  the  paperwork  consequences;  controls  had 
only  been  established  over  the  forms  themselves,  not  over  the 
reason  the  forms  existed;  the  controls  in  existence  had  been  de- 
signed to  control  statistical  paperwork,  rather  than  program  man- 
agement and  operation  which  constituted  the  vast  bulk  of  Federal 
paperwork;  existing  controls  were  spread  among  a  number  of  dif- 
ferent agencies;  and  there  was  no  central  listing  of  what  informa- 
tion was  being  collected  by  the  government.  The  Commission  con- 
cluded that  these  deficiences  had  resulted  in  the  imposition  of  an 
annual  paperwork  burden  costing  the  public  $100  billion  in  time 
and  money  required  to  gather  the  necessary  information  and  com-  - 
plete  Federal  forms  or  reports. 

The  Paperwork  Commission's  effort  culminated  in  the  passage  of 
the  Paperwork  Reduction  Act  of  1980,  legislation  which  originated 
in  the  Committee  on  Government  Operations.  The  stated  goal  of 
the  Act  was  to  minimize  the  paperwork  burden  and  maximize  the 
usefulness  of  information  collected  by  the  Federal  government. 
While  the  Act  included  provisions  for  strengthening  the  manage- 
ment of  government  information  activities,  the  legislative  priorities 
were  clear:  "Improved  management  of  information  resources  is  the 
means  to  achieve  the  basic  mission  ...  to  reduce  and  minimize  the 
public  burden  involved  in  providing  information  to  the  Federal 
Government." 

At  the  heart  of  this  legislation  was  a  central  mechanism  for  the 
control  of  all  Federal  information.  Acknowledging  the  criticism 
that  management  of  information  activities  was  fragmented  within 
and  among  agencies,  the  Paperwork  Commission  called  for  *'a 
single  management  coordination  umbrella."  The  Paperwork  Reduc- 
tion Act  responded  by  creating  within  0MB  the  Office  of  Informa- 
tion and  Regulatory  Affairs  (OIRA)  and  gave  it  extensive  authority 
over  Federal  information  functions  including  general  information 
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policy,  paperwork  control,  statistics,  records  management,  privacy 
and  information  security,  and  automated  data  processing  and  tele- 
communications. 

With  H.R.  3695,  the  Paperwork  Reduction  and  Information  Re- 
sources Management  Act  of  1990,  the  Committee  revisits  the  paper- 
work reduction  issue  for  the  second  time  since  1980.  In  1986,  Con- 
gress reauthorized  the  Paperwork  Reduction  Act  by  passing  a  bill 
which  provided  more  explicit  guidance  for  the  Office  of  Manage- 
ment and  Budget  and  the  agencies  on  the  full  range  of  information 
resources  management  concerns,  especially  information  dissemina- 
tion and  statistics.  The  1986  legislation  was  preceded  by  several 
years  of  debate  and  discussion  on  the  proper  role  of  OIRA  in  the 
review  of  proposed  and  final  agency  regulations,  and  the  manner 
in  which  it  had  been  fulfilling  its  paperwork  reduction  duties. 

During  this  period  the  General  Accounting  Office  (GAO)  severely 
criticized  the  limited  progress  that  OIRA  had  made  in  information 
resources  management  in  such  areas  as  improving  the  acquisition 
and  use  of  information  technology,  overseeing  the  Federal  statisti- 
cal system,  and  developing  uniform  policies.  A  particular  cause  of 
this  failure  was  found  to  be  an  undue  emphasis  placed  on  regula- 
tory reform  activities,  whch  diverted  resources  from  the  functions 
explicitly  mandated  by  the  act.  See  Implementing  the  Paperwork 
Reduction  Act:  Some  progress,  But  Many  Problems  Remain  (GAO/ 
GGD-83-35,  April  30,  1983). 

In  reauthorizing  the  Act  in  1986,  however.  Congress  chose  to 
make  a  limited  response  to  these  criticisms.  In  addition  to  the  more 
direct  guidelines  respecting  information  management  functions, 
the  1986  Act  also  mandated  that  communications  between  OIRA 
and  non-governmental  individuals  be  kept  in  a  public  OIRA  file. 
Otherwise,  the  reauthorization  kept  intact  the  processes  set  forth 
in  the  1980  legislation  and  recognized  the  continued  need  to  control 
Federal  paperwork  demands  on  the  public. 

General  Accounting  Office  studies  issued  since  1986,  however,  in- 
dicated that  OIRA  had  much  further  to  go  to  achieve  its  basic  mis- 
sion of  paperwork  reduction.  Past  problems  of  process,  procedure, 
and  limited  achievement  have  continued  within  OIRA  and  the 
agencies.  See,  e.g.,  Paperwork  Reduction:  Little  Real  Burden 
Change  in  Recent  Years  (GAO/PEMD-89-19FS,  June  1989);  Paper- 
work Reduction:  Mixed  Effects  on  Agency  Decision  Processes  and 
Data  Availability  (GAO/GGD-89-lOlFS,  July  1989).  The  Commit- 
tee's hearings  in  1989  further  indicated  that  there  is  much  room 
for  improvement  at  OIRA,  and  with  the  information  resources 
management  structure  that  it  directs. 

Like  the  1986  Act,  this  bill  retains  the  paperwork  reduction  focus 
of  the  original  1980  Act  while  expanding  on  the  information  re- 
sources management  functions  of  OIRA.  The  Legislation  and  Na- 
tional Security  Subcommittee  of  this  Committee  held  four  days  of 
hearings  for  the  1989  reauthorization,  during  which  the  subcom- 
mittee was  presented  with  evidence  of  continued  paperwork  burden 
on  the  private  sector  and  the  desire  by  public  interest  and  other 
groups  for  greater  movement  on  information  dissemination,  statis- 
tics, and  procedural  openness  by  OIRA  and  the  agencies.  A  sub- 
stantial portion  of  the  hearing  was  allotted  to  witnesses,  including 
several  Members  of  Congress,  who  expressed  their  concern  over 
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OMB's  application  of  the  two  Executive  Orders  issued  by  President 
Reagan  in  the  1980's  concerning  regulatory  review  by  OIRA.  As  in 
1986,  the  Committee  has  decided  in  this  reauthorization  to  address 
in  statute  only  the  OIRA  functions  set  forth  in  the  1980  law.  Con- 
gress will  continue  to  require  that  OIRA  keep  to  the  letter  and 
spirit  of  the  Paperwork  Reduction  Act  in  its  use  of  resources  given 
to  it  under  that  legislation. 

This  bill  creates  a  new  section  of  findings  which  sets  forth  the 
paperwork  reduction  and  information  resources  management  needs 
of  the  government  and  public,  and  a  new  purposes  section  which 
highlights  the  private  sectors  most  affected  by  paperwork  as  well 
as  the  new  issues  created  by  the  explosion  of  technology  in  the  last 
decade  relevant  to  information  dissemination.  OIRA  and  agency 
procedures  for  review  of  information  collection  requests  are  amend- 
ed to  give  the  public  greater  insight  into  the  clearance  process  and 
to  give  the  agencies  more  explicit  guidance  in  that  process.  The  bill 
includes  an  entirely  new  section  on  information  dissemination,  as 
well  as  several  new  provisions  which  give  the  agencies  greater  au- 
tonomy in  the  collection  of  information  when  the  requests  are  con- 
tained in  regulations  subject  to  the  Administrative  Procedures  Act 
(APA).  The  bill  would  also  give  Congress  opportunities  for  over- 
sight of  the  information  collection  request  review  process  at  several 
crucial  junctures,  both  directly  and  through  GAO. 

Additionally,  this  bill  includes  several  provisions  concerning  Fed- 
eral procurement  policy.  The  General  Services  Administration 
(GSA)  would  be  required  to  maintain  an  inventory  of  all  Automat- 
ed Data  Processing  (ADP)  equipment  acquired  by  the  Federal  Gov- 
ernment, and  agencies  would  report  to  the  GSA  every  three 
months  on  their  inventories.  Agencies  would  be  required  to  procure 
long  distance  telecommunications  service  under  the  FTS  2000  con- 
tract unless  the  services  required  are  outside  of  the  scope  of  that 
contract.  The  government  would  be  directed  to  adopt  a  simple 
standard  form  contract  for  procurements  of  commercial  products 
and  exempt  such  purchases  from  cost  and  pricing  data  submission 
requirements  if  there  is  full  and  open  competition  in  the  procure- 
ment (or  a  reasonable  substitute). 

H.R.  3695  recognizes  that  the  centralization  of  paperwork  reduc- 
tion and  information  resources  management  policy  in  a  prominent 
office  of  the  President's  staff  continues  to  be  a  valid  idea.  While  the 
paperwork  burden  on  the  public  remains  large  and  procedures  for 
controlling  it  have  at  times  been  poorly  administered,  improvement 
in  the  statutory  structure  and  intelligent  implementation  by  the 
executive  branch  will  help  achieve  the  Act's  original  goals.  Fur- 
thermore, the  advances  in  information  technology  that  have  oc- 
curred since  1980,  and  even  1986,  demand  that  this  central  office 
be  rededicated  and  empowered  to  accept  the  challenge  of  coordinat- 
ing dissemination,  statistics,  records  management,  information 
sharing,  and  the  other  information  resources  management  activi- 
ties in  which  the  government  must  be  involved.  This  Committee  re- 
alized in  1980  that  the  Act  would  have  to  be  "flexible  enough  to 
allow  for  future  changes,"  and  this  reauthorization  bill  works 
within  the  structure  set  up  then. 
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Background  on  information  dissemination  provisions 

H.R.  3695  includes  language  establishing  statutory  policies  on 
the  dissemination  of  information  by  Federal  agencies.^  This  lan- 
guage has  been  added  to  the  Paperwork  Reduction  Act  for  three 
basic  reasons. 

First,  the  dissemination  of  information  by  Federal  agencies  is  an 
essential  governmental  function.  The  laws  establishing  and  regu- 
lating Federal  agencies  contain  many  general  ^  and  specific  provi- 
sions requiring  agencies  to  make  records  available  to  the  public. 
The  collection  and  dissemination  of  information  is  the  principal 
mission  of  some  agencies  ^  and  is  necessary  for  the  proper  perform- 
ance of  others.  Other  dissemination  activities  are  regular  agency 
functions  as  well. 

In  fact,  the  Federal  Government  is  the  largest  single  producer, 
consumer,  and  disseminator  of  information  in  the  United  States.* 
The  flow  of  information  from  the  Federal  government  to  its  citi- 
zens is  essential  to  the  successful  functioning  of  the  democratic 
process  and  to  the  proper  operation  of  the  national  economy.^ 

Every  segment  of  American  society  needs  some  government  in- 
formation to  function.  These  include  the  Federal  Government 
itself,  every  type  of  business  and  industry,  libraries  ®  and  schools, 
newspapers  and  television,  state  and  local  governments,  and  ordi- 
nary citizens. 

Government  information  is  used  in  many  different  ways.  Voters 
may  use  almost  any  type  of  Federal  information  to  help  make  po- 
litical decisions.  Federal,  state  and  local  agencies  use  Federal  sta- 
tistical and  economic  data  to  make  social,  economic,  fiscal,  and 
management  decisions.  Corporations  rely  on  census  information  to 
make  strategic  business  decisions.  Contractors  want  to  know  what 
products  and  services  the  government  needs.  Most  Americans  rely 
daily  on  weather  information  from  the  National  Weather  Service. 


^  The  information  dissemination  provisions  in  the  legislation  originated  with  work  done  by  the 
Committee  in  1986.  See  Committee  on  Government  Operations,  "Electronic  Collection  and  Dis- 
semination of  Information  by  Federal  Agencies:  A  Policy  Overview,"  H.R.  Report  No.  99-560, 
99th  Cong.,  2d  Sess.  (1986)  [hereinafter  cited  as  "1986  Information  Policy  Report"].  This  report, 
including  its  findings,  recommendations,  and  discussion,  is  hereby  incorporated  by  reference  in 
its  entirety. 

2  There  are,  for  example,  general  requirements  in  the  Administrative  Procedure  Act  for  public 
disclosure.  5  U.S.C.  §  551  et  seq.  (1988).  See  especially  the  Freedom  of  Information  Act,  5  U.S.C. 
§552;  Privacy  Act  of  1974,  5  U.S.C.  §552a  (1988). 

3  See,  e.g.,  7  U.S.C.  §2201  (1988)  (establishing  that  one  of  the  duties  of  the  Department  of  Agri- 
culture is  "to  acquire  and  to  diffuse  among  the  people  of  the  United  States  useful  information 
on  subjects  connected  with  agriculture,  rural  development,  aquaculture,  and  human  nutrition); 
15  U.S.C.  §77f(d)  (1988)  (providing  that  the  Securities  and  Exchange  Commission  shall  issue  reg- 
ulations providing  that  information  in  securities  registration  statements  shall  be  made  available 
to  the  public);  29  U.S.C.  §  1  (1988)  providing  that  the  general  duties  of  the  Bureau  of  Labor  Sta- 
tistics are  "to  acquire  and  diffuse  among  the  people  of  the  United  States  useful  information  on 
subjects  connected  with  labor  ...  its  relation  to  capital,  the  hours  of  labor,  the  earnings  of  la- 
boring men  and  women,  and  the  means  of  promoting  their  material,  social,  intellectual,  and 
moral  prosperity.")  For  other  examples,  see  1986  Information  Policy  Report  at  13-15. 

*  See  Office  of  Management  and  Budget,  "Management  of  Federal  Information  Resources,"  50 
Federal  Register  52736  (December  24,  1985)  (Circular  No.  A-130)  [hereinafter  cited  as  "0MB  Cir- 
cular A-130"]. 

5  "The  'public's  right-to-know'  about  the  business  of  government  is  a  fundamental  principle  of 
our  democratic  government  and  open  society."  1989  Government  Information  Subcommittee 
Hearings  at  110  (testimony  of  Jerry  J.  Berman,  Benton  Foundation  Fellow  and  Director,  Infor- 
mation Technology  Project,  American  Civil  Liberties  Union). 

^  See  "Federal  Information  Dissemination  Policies  and  Practices,"  Hearings  before  a  Subcom- 
mittee of  the  House  Committee  on  Government  Operations,  101st  Cong.,  1st  Sess.  (April  18, 
1989)  284-305  (testimony  of  Harold  B.  Shill,  Evansdale  Librarian,  West  Virginia  University) 
[hereinafter  cited  as  "1989  Government  Information  Subcommittee  Hearings"]. 
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Federal  information  is  also  a  valuable  economic  commodity.  The 
large  and  growing  private  infoimation  industry  functions  in  part 
by  taking  public  government  data,  adding  value  to  it,  and  reselling 
it  to  others.  There  are  thousands  of  private  sector  information 
products  and  services  based  in  whole  or  in  part  on  government  in- 
formation.'^ The  nonprofit  sector  ^ — including  libraries  and  public 
interest  groups — provides  similar  products  and  services. 

The  government's  obligation  to  make  data  available  to  the  public 
is  in  no  way  diminished  by  the  ability  of  users  to  make  a  profit  by 
reselling  the  information.  While  the  private  sector  cannot  relieve 
the  government  of  its  dissemination  responsibilities,  private  dis- 
semination of  government  information  helps  to  make  government 
information  available  to  more  users. 

The  press,  libraries,  public  interest  groups,  nonprofit  organiza- 
tions, and  the  publishing  industry  and  other  components  of  the  pri- 
vate information  industry  play  an  important  role  in  meeting  the 
information  needs  of  the  American  public.  American  information 
products  and  services  are  valued  throughout  the  world,  and  the  pri- 
vate information  industry  contributes  positively  to  our  Nation's 
trade  balance.^ 

Second,  legislation  is  needed  because  of  actions  taken  in  the  exec- 
utive branch.  Over  the  last  few  years,  OIRA  has  become  the  cen- 
tral information  policy  maker  for  the  Federal  Government.  In  De- 
cember 1985,  0MB  issued  Circular  A-130  on  the  management  of 
Federal  information  resources.  A  key  part  of  the  circular  sets  out 
policies  governing  the  collection  and  dissemination  of  information 
by  Federal  agencies. 

A  draft  supplement  to  the  circular  was  published  for  comment  in 
January  1989.^^  In  June  0MB  issued  a  further  draft  information 
policy  pronouncement  that  withdrew  the  January  notice  and  sug- 
gested that  0MB  might  undertake  a  new  direction  for  information 
dissemination  policy.  ^  ^ 

All  of  this  policy  guidance  was  issued  under  the  authority  of  the 
Paperwork  Reduction  Act  and  other  statutes.  But  the  Act  cur- 
rently contains  no  detailed  dissemination  provisions.     Until  now. 


See  id.  at  240-260  (testimony  of  Kenneth  Allen,  Senior  Vice  President,  Information  Industry 
Association). 

*  For  an  interesting  proposal  for  a  nonprofit  electronic  information  dissemination  service,  see 
id.  at  179-234  (testimony  of  Dr.  Alan  F.  Westin,  President,  Reference  Point  Foundation.) 

^  Id.  at  242  (testimony  of  Kenneth  Allen,  Senior  Vice  President,  Information  Industry  Associa- 
tion). 

^°  Circular  A-130  has  been  very  controversial  from  its  inception.  See,  e.g.,  comments  of  Rep. 
Glenn  English,  Chairman,  Subcommittee  on  Government  Information,  Justice  and  Agriculture 
(May  15,  1985)  reprinted  in  "Electronic  Collection  and  Dissemination  of  Information  by  Federal 
Agencies,"  Hearings  before  a  Subcommittee  of  the  House  Committee  on  Grovernment  Oper- 
ations, 99th  Cong.,  1st  Sess.  467  (1985).  See  also  "OMB's  Proposed  Restrictions  on  Information 
Gathering  and  Dissemination  by  Agencies,"  Hearing  before  a  Subcommittee  of  the  House  Com- 
mittee on  Government  Operations,  99th  Cong.,  1st  Sess.  (1985). 

Office  of  Management  and  Budget,  "Advance  Notice  of  Further  Policy  Development  on  Dis- 
semination of  Information,"  54  Federal  Register  214  (January  4,  1989). 

^2  Office  of  Management  and  Budget,  "Second  Advance  Notice  of  Further  Policy  Development 
on  Dissemination  of  Information,"  54  Federal  Register  25534  (June  15,  1989).  There  is  consider- 
ably more  congruity  between  the  June  notice  and  H.R.  3695  than  with  any  of  OMB's  earlier 
p>olicy  statements. 

See  "0MB  Circular  A-130,"  Supplementary  Information,  for  a  list  of  other  statutes  and  au- 
thorities. 

See,  e.g.  44  U.S.C.  §  3504(a)  (1988)  (referring  to  "dissemination  of  information"  in  a  list  of 
0MB  functions). 
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Congress  has  not  provided  specific  directions  for  OMB's  policy 
making  efforts  on  information  dissemination.  H.R.  3695  will  fill  the 
statutory  gap,  provide  a  clear  congressional  direction  for  dissemina- 
tion policy,  clarify  the  relationship  between  0MB  and  the  agencies, 
and  require  0MB  to  revise  its  controversial  guidance. 

Third,  changes  in  information  technology  have  increased  the 
need  for  legislative  direction.  Federal  agencies  are  currently 
planning  or  operating  many  large  electronic  information  systems. 
One  of  the  most  ambitious  is  the  EDGAR  (Electronic  Data  Gather- 
ing, Analysis  and  Retrieval)  system  at  the  Securities  and  Exchange 
Commission. 

EDGAR  will  computerize  the  receipt,  processing,  and  dissemina- 
tion of  more  than  ten  million  pieces  of  paper  received  annually  by 
the  SEC.  A  contract  was  awarded  in  1989,  and  completion  of  the 
system  is  scheduled  for  1993.  EDGAR  will  provide  the  SEC,  inves- 
tors, securities  analysts,  the  press  and  the  public  with  high  speed 
access  to  corporate  disclosure  documents.  These  documents  are  now 
available  at  SEC  reading  rooms  only  on  paper  or  microfiche. 
EDGAR  will  make  information  instantly  available  an3rvyhere  in  the 
country  where  a  telephone  line  and  computer  terminal  can  be 
linked  with  a  central  computerized  database. 

EDGAR  and  systems  like  it  will  revolutionize  the  distribution  of 
government  information  by  moving  away  from  the  restrictions  in- 
herent in  paper-based  records.  But  most  laws  directly  affecting  the 
public  dissemination  of  information  were  written  in  an  era  when 
information  was  only  maintained  on  paper.  Technology  is  raising 
issues  that  existing  laws  simply  do  not  clearly  address. 

The  Paperwork  Reduction  Act  is  one  of  those  laws.^'^  The  dis- 
semination amendments  made  by  H.R.  3695  are  intended  to  bring 
the  Act  squarely  into  the  electronic  information  age  by  encourag- 
ing Federal  agencies  to  disseminate  information  in  electronic  for- 
mats and  in  other  formats  that  will  be  useful  to  public  users. 

H.R.  3695  will  also  make  Federal  dissemination  policies  more 
uniform.  Several  other  laws  setting  the  terms  for  public  dissemina- 
tion for  specific  systems  have  already  been  passed.  For  example, 
the  SEC's  EDGAR  system  was  the  subject  of  a  1987  authorization 
that  included  detailed  dissemination  rules.  ^®  While  nothing  in  the 
EDGAR  authorization  is  inconsistent  with  the  provisions  of  H.R. 
3695,  establishing  general  statutory  standards  will  diminish  the 
likelihood  of  conflicting  policies. 


See  generally  Perritt,  "Electronic  Public  Information  and  the  Public's  Right  to  Know" 
(1990)  (Benton  Foundation  and  Bauman  Family  Foundation). 

See  the  1989  Government  Information  Subcommittee  Hearings  at  61-70  (testimony  of  John 
Penhollow,  Director,  Office  of  EDGAR  Management,  Securities  and  Exchange  Commission). 

See  Administrative  C!onference  of  the  United  States,  "(Electronic  Acquisition  and  Release 
of  Federal  Agency  Information"  at  82-83  (1988)  (concluding  that  the  only  information  dissemina- 
tion provision  in  the  Paperwork  Reduction  Act  is  not  "well  integrated  with  other  provisions.) 
The  need  to  amend  other  information  policy  laws  must  be  considered  on  a  case-by-case  basis. 

Securities  and  Exchange  Commission  Authorization  Act  of  1987,  Public  Law  No.  100-191, 
101  Stat.  1249  (1987).  The  EDGAR  authorization  was  drafted  by  the  House  Energy  and  Com- 
merce Committee  in  accordance  with  earlier  recommendation  of  the  Committee  on  Government 
Operations.  See  House  Ck)mmittee  on  Energy  and  Commerce,  "Securities  and  Exchange  Commis- 
sion Authorization  Act  of  1987,"  House  Report  No.  100-296,  101th  Cong.,  1st  Sess.  11-12  (1987) 
(report  to  accompany  H.R.  2600).  See  also  Gellman,  "Authorizing  EDGAR:  Information  Policy  in 
Theory  and  Practice",  5  Government  Information  Quarterly  200-211  (1988). 

See  also  Federal  Maritime  Commission  Authorization,  Fiscal  1990,  Public  Law  101-92  (es- 
tablishing the  Automated  Tariff  Filing  and  Information  System);  42  U.S.C.  §  11023(j)  (Supp.  V 

Continued 
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The  Paperwork  Reduction  Act  and  the  FOIA 

Both  H.R.  3695  and  the  Freedom  of  Information  Act  reflect  the 
policy  that  the  public  has  a  right  to  copy  and  use  government  in- 
formation not  required  to  be  kept  secret  to  protect  a  legitimate 
public  or  private  interest.  Permitting  public  use  of  government  in- 
formation is  an  important  element  of  the  American  system  of  gov- 
ernment. 

The  FOIA  and  the  Paperwork  Reduction  Act  take  different  ap- 
proaches to  fulfilling  public  needs  for  government  information.  The 
FOIA  is  an  access  statute.  It  requires  agencies  to  accept  and  consid- 
er requests  for  information  from  the  public.  Information  that  is  not 
exempt  from  disclosure  must  be  released.  Without  a  proper  request 
for  information,  the  FOIA  imposes  few  public  disclosure  require- 
ments on  agencies. 

H.R.  3695  focuses  on  dissemination  of  information  by  agencies. 
''Dissemination"  refers  to  the  distribution  of  government  informa- 
tion to  the  public  through  printed  documents  or  through  electronic 
and  other  media,  independent  of  a  legal  obligation  to  respond  to  a 
request  from  the  public  for  the  information.  An  agency's  obligation 
to  disseminate  information  is  distinct  from  its  obligation  to  provide 
access  to  the  information.  While  related  in  purpose  and  sometimes 
in  practice,  the  functions  can  be  analyzed  separately. 

The  independence  of  the  access  and  dissemination  functions  is 
stated  in  the  bill.  The  dissemination  obligations  supplement  but  do 
not  replace  the  provisions  of  the  FOIA  and  other  laws  specifically 
requiring  the  disclosure  of  public  information.  There  is  no  conflict 
between  existing  statutory  access  principles  and  procedures  on  the 
one  hand  and  dissemination  requirements  in  H.R.  3695  on  the 
other.  2  2 

To  the  extent  that  public  needs  are  not  fulfilled  by  an  agency's 
dissemination  activities,  the  access  provisions  of  the  FOIA  may  be 
used  to  fulfill  those  needs.  Thus,  a  person  unable  to  use  an  agency 
information  product  on  CD-ROM  can  still  request  the  information 
under  the  FOIA  on  paper,  magnetic  tape,  or  other  electronic 
media.  Also,  information  released  under  the  FOIA  is  still  subject  to 
the  dissemination  requirements  in  H.R.  3695. 


1987)  (establishing  the  Environmental  Protection  Agency's  Toxic  Release  Inventory  database). 
Congress  has  also  passed  several  laws  addressing  aspects  of  the  information  automation  activi- 
ties of  the  Patent  and  Trademark  Office.  See  Public  Laws  96-517  and  99-607. 

20  Subsections  (a)(1)  and  (a)(2)  of  the  FOIA  impose  limited  publication  and  affirmative  disclo- 
sure obligations  on  agencies.  5  U.S.C.  §  552(a)(1),  (a)(2)  (1988). 

2^  The  distinction  between  "access"  and  "dissemination"  was  first  clearly  set  out  in  0MB  Cir- 
cular A-130  at  §§  6g,  6h.  These  terms  are  most  useful  when  used  to  describe  the  obligation  of  an 
agency  to  provide  information  to  the  public.  When  considered  from  the  point  of  view  of  a  data 
recipient,  the  distinction  between  access  and  dissemination  is  not  always  clear  or  relevant. 

2  2  The  Committee  notes  that  there  has  been  a  disturbing  trend  in  the  processing  of  FOIA  re- 
quests toward  considering  the  purpose  of  the  requester  when  deciding  whether  documents  can 
be  disclosed.  This  trend  directly  violates  the  "any  person"  principle  that  is  at  the  heart  of  the 
FOIA.  Decisions  about  disclosure  (as  distinguished  from  decisions  about  fees  and  fee  waivers) 
must  be  made  independently  of  the  identity  or  purpose  of  the  requester.  The  only  possible  excep- 
tion to  the  "any  person"  principle  arises  in  the  context  of  the  disclosure  of  personal  information 
subject  to  exemption  6  or  exemption  7(C).  See  Department  of  Justice  v.  Reporters  Committee  for 
Freedom  of  the  Press,  —  U.S.  —  (1989).  The  Committee  acknowledges  without  approval  the  hold- 
ing in  this  case. 

The  dissemination  provisions  of  H.R.  3695  strongly  reaffirm  the  "any  person"  principle  of  the 
FOIA.  In  making  decisions  about  dissemination,  the  Committee  intends  that  the  FOIA's  "any 
person"  principle  applies  fully.  Information  that  is  being  disseminated  by  an  agency  should  be 
disseminated  to  any  person  without  regard  to  that  person's  identity  or  purpose. 
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However,  an  agency  cannot  rely  on  the  FOIA's  access  provisions 
to  fulfill  direct  dissemination  obligations.  If  an  agency  has  an  af- 
firmative obligation  to  disseminate  information,  it  cannot  fulfill 
that  obligation  simply  by  entertaining  access  requests  under  the 
FOIA. 

Some  consideration  was  given  to  the  need  to  amend  the  FOIA  to 
provide  more  specifically  for  public  access  to  electronic  records.  At 
a  hearing  before  the  Subcommittee  on  Government  Information, 
Justice,  and  Agriculture,  several  experienced  FOIA  litigators  testi- 
fied that  the  current  law  can  be  applied  logically  to  facilitate 
public  access  to  computer  records. 

The  Committee  agrees  that  the  FOIA  currently  is  broad  enough 
to  support  public  access  to  the  electronic  records.  Modifications  to 
the  FOIA  appear  to  be  unnecessary  at  this  time.  The  FOIA  already 
requires  agencies  to  accept  FOIA  requests  for  electronic  records 
without  any  distinctions  based  on  content.  The  FOIA  already  re- 
quires agencies  to  conduct  thorough  searches  of  electronic  records 
using  all  reasonable  means,  including  electronic  searches  and  pro- 
gramming techniques.  The  FOIA  generally  requires  agencies  to 
make  copies  of  electronic  records  available  in  paper  format  or  in 
electronic  formats  depending  on  the  needs  of  the  requester.  An 
electronic  data  base  is  clearly  an  agency  record  even  if  it  is  part  of 
a  larger  agency  value  added  product  or  service. 

What  is  principally  needed  to  improve  the  operations  of  the 
FOIA  is  a  better  understanding  of  technology  by  the  agencies  and 
an  even-handed  application  of  the  letter  and  spirit  of  the  FOIA. 
There  are  few  judicial  precedents  that  interfere  with  such  access. 
The  "leading"  case  that  permits  withholding  of  electronic  records 
has  been  discredited  in  an  earlier  Committee  report.  The  case 
has  rarely  been  followed,  and  the  effect  of  H.R.  3695  is  to  overturn 
whatever  remains  of  the  holding  that  a  government  database  is  not 
an  agency  record  and  not  available  under  the  FOIA.  H.R.  3695  im- 
poses a  positive  obligation  on  agencies  to  consider  the  benefits  of 
disseminating  electronically  information  that  is  published  on 
paper. 

The  dissemination  amendments  to  the  Paperwork  Reduction  Act 
underscore  the  importance  of  public  access  to  electronic  records  in 


23 See  "1989  Government  Information  Subcommittee  Hearings"  at  474-542  (testimony  of  Patti 
Goldman,  Public  Citizen;  Ronald  L.  Plesser,  Piper  &  Marbury). 

Impulses  on  electronic  media,  like  words  and  drawing  on  paper,  are  records  for  purposes  of 
the  FOIA  and  may  be  requested.  The  content  is  not  relevant  when  determining  records  are  sub- 
ject to  the  FOIA.  The  content  only  becomes  relevant  when  determining  whether  records  are 
exempt  from  disclosure. 

2  5  There  has  been  some  controversy  over  the  extent  to  which  the  FOIA  permits  the  requester 
a  choice  of  format.  This  was  the  principal  issue  in  Dismukes  v.  Interior,  603  F.  Supp.  760  (D.D.C. 
1984).  The  Committee's  view  is  that  this  case  was  wrongly  decided  and  that  the  FOIA  permits 
the  requester  a  choice  of  obtaining  information  in  any  format  that  an  agency  can  reasonably 
provide.  The  affirmative  dissemination  obligation  in  H.R.  3695  ends  any  remaining  controversy 
by  emphasizing  the  importance  of  making  data  available  in  formats  that  will  be  useful  to  users. 
Factual  issues  about  agency  capabilities  and  costs  may  still  require  a  case-by-case  review. 

26  See  the  discussion  of  SDC  v  Mathews,  542  F.  2d  1116  (9th  Cir.  1976),  in  1986  Information 
Policy  Report  at  27-36.  Cases  like  SDC  v.  Mathews  and  Dismukes  v.  Interior,  603  F.  Supp  760 
(D.D.C.  1984)  were  probably  incorrectly  decided  because  of  a  lack  of  judicial  understanding  of 
modern  information  technology  and  the  failure  of  the  parties  to  explore  the  underlying  prob- 
lems with  exclusive  government  control  over  data  formats.  Regardless  of  the  status  of  these 
cases  under  the  FOIA,  the  emphasis  in  H.R.  3695  on  making  information  available  in  a  manner 
that  promotes  the  usefulness  of  the  data  to  the  public  eliminates  the  ability  of  agencies  to  deny 
access  to  existing  electronic  copies  of  data  that  must  be  released  in  hard  copy  formats. 
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support  of  the  existing  principles  of  the  FOIA.  These  amendments 
encourage  and  direct  agencies  considering  requests  for  electronic 
records  to  make  the  records  available  in  accordance  with  the  letter 
and  the  spirit  of  both  the  FOIA  and  the  Paperwork  Reduction  Act. 

Also,  direct  dissemination  by  agencies  of  electronic  records  as 
provided  in  this  bill  may  reduce  the  number  of  FOIA  requests  for 
access  by  encouraging  affirmative  dissemination.  Data  disseminat- 
ed by  agencies  in  useful  formats  will  be  less  likely  to  be  requested 
under  the  FOIA.  Nevertheless,  the  FOIA  will  always  be  available 
as  to  alternative  mechanism  to  meet  public  access  requests  for  in- 
formation, separate  from  any  dissemination  activity  by  an  agency. 

Explanation  of  Title  I — Information  Collection  and 
Dissemination  by  Federal  Agencies 

A.  findings  and  purposes  (SECTION  (101) 

Section  101(a)  of  H.R.  3695  amends  section  3501  of  title  44  by 
adding  a  set  of  findings.  Several  findings  relate  to  information  dis- 
semination. 

The  fourth  finding  states  that  the  unrestricted  flow  of  public  in- 
formation from  the  Federal  Government  to  citizens  of  the  United 
States  is  essential  to  the  proper  operation  of  the  United  States  as  a 
democratic  society.  The  finding  also  recognizes  that  public  informa- 
tion is  a  valuable  national  resouce  that  provides  citizens  with 
knowledge  of  their  government,  society,  and  economy,  that  it  is  a 
means  to  ensure  that  accountability  of  government,  that  it  is  an  es- 
sential tool  for  mana^ng  the  government's  operations,  and  that  it 
is  often  a  commodity  with  economic  value  in  the  marketplace. 

This  finding  underscores  the  fundamental  importance  of  govern- 
ment information  in  the  American  social,  economic,  and  political 
structure.  The  information  dissemination  policy  provisions  in  H.R. 
3695  are  premised  on  this  finding.  Agency  decisions  affecting  infor- 
mation dissemination  should  be  focused  as  much  on  the  needs  of 
those  outside  of  government  as  on  the  needs  of  government  itself. 

The  finding  also  acknowledges  that  there  is  a  distinct  political 
element  to  the  availability  of  government  information.  Voters  need 
to  know  what  the  government  is  doing  to  make  informed  judg- 
ments. The  goal  reflects  the  often-quoted  statement  of  James  Madi- 
son: 

A  popular  government  without  popular  information  or 
the  means  of  acquiring  it,  is  but  a  Prologue  to  a  Farce  or  a 
Tragedy  or  perhaps  both.  Knowledge  will  forever  govern 
ignorance,  and  a  people  who  mean  to  be  their  own  Gover- 
nors, must  arm  themselves  with  the  power  knowledge 
gives. 

The  fifth  finding  provides  that  the  Federal  Government  has  the 
responsibility  to  ensure  the  flow  of  public  information  between  the 
government  and  its  citizens.  This  finding  underscores  the  primary 
role  of  the  Federal  Government  in  making  its  information  avail- 
able to  the  people  of  the  United  States. 


2^  Letter  to  W.T.  Barry,  August  4,  1822,  in  G.P.  Hunt,  ed.,  DC  "The  Writings  of  James  Madi- 
son" 103  (1910). 
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New  section  3501(b)  of  title  44  adds  a  set  of  purposes.  The  elev- 
enth purpose  is  to  encourage  a  diversity  of  public  and  private  pro- 
viders for  public  information  products  and  services  consistent  with 
the  government's  obligation  to  disseminate  public  information. 

This  purpose  recognizes  several  imporant  principles.  First,  gov- 
ernment information  is  both  a  public  good  and  an  unregulated 
commodity.  Any  person  may  obtain  uncopyrighted  public  informa- 
tion from  the  Federal  Government  and  reuse,  resell,  or  redissemin- 
ate  it  as  they  see  fit.  2® 

Support  for  a  diversity  of  sources  of  government  information  is 
an  essential  feature  of  the  structure  of  government  information  ac- 
tivities. The  First  Amendment  to  the  Constitution,  the  Copyright 
Act  of  1976,  the  Freedom  of  Information  Act,  the  Paperwork  Re- 
duction Act,  and  other  laws  are  consistent  in  supporting  a  com- 
pletely free  marketplace  in  government  information.  In  a  demo- 
cratic society,  the  government  should  not  exclusively  control  how 
its  own  information  can  be  used  or  interpreted. 

Second,  both  the  public  and  private  sectors  play  a  necessary,  le- 
gitimate, and  distinct  role  in  disseminating  government  informa- 
tion. By  redisseminating  government  information,  the  press,  librar- 
ies, nonprifit  organizations,  public  interest  groups,  and  the  private 
information  industry  held  the  government  meet  the  needs  of  public 
users  by  providing  information  products  and  services  that  the  gov- 
ernment cannot  support  or  that  are  beyond  the  bounds  of  govern- 
ment activities.  At  times,  the  private  sector,  libraries,  and  nonprof- 
it organizations  provide  essential  products  or  services  to  the  gov- 
ernment that  the  government  is  unable  to  provide  for  itself.  A  dive- 
sity  of  information  sources  for  government  information,  and  not  a 
monopoly,  best  services  the  public  interest. 

Third,  the  eleventh  purpose  emphasizes  the  importance  of  a  di- 
versity of  public  and  private  sources  for  public  information.  The 
public  benefits  from  having  multiple  sources  for  government  infor- 
mation. Agencies  should  encourage  a  diversity  of  providers  but 
may  not  abdicate  any  of  their  responsibilities  to  disseminate  infor- 
mation because  of  the  existence  of  a  competing  public  or  private 
sector  product  or  service.  One  simple  way  to  promote  a  diversity  of 
sources  is  to  provided  electronic  copies  of  agency  databases  in  ways 
that  will  make  it  easier  for  public,  private,  and  nonprofit  organiza- 
tions to  redistribute  the  data. 

The  twelfth  purpose  contained  in  section  3501(b)  is  to  provide  for 
the  dissemination  to  the  public  of  public  information  products  and 
services  on  timely  and  equal  terms.  There  is  a  strong  emphasis  on 
timely  availability  because  information,  like  money,  has  a  time 
value.  A  person  who  receives  information  ahead  of  another  may 
have  an  advantage.  Information  delayed  can  be  information  denied. 

The  goal  of  timely  dissemination  applies  to  all  public  information 
even  when  the  Federal  Government  itself  provides  value  added 
products  or  services  using  that  inform^ation.  For  example,  the  gov- 


28  Government  information  is  not  subject  to  copyright.  17  U.S.C.  §105  (1982).  This  was  a  delib- 
erate choice  made  by  the  Congress  to  keep  government  data  as  free  as  possible  of  potential  re- 
strictions on  dissemination.  The  policy  in  H.R.  3695  is  fully  consistent  with  the  Copyright  Act. 
The  information  dissemination  provisions  of  the  Paperwork  Reduction  Act  support  the  same 
policy  objectives.  See  the  discussion  of  government  information  and  copjrright  law  in  1986  Infor- 
mation Policy  Report  at  23-36. 
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ernment  may  not  enhance  its  own  position  by  offering  an  informa- 
tion product  or  service  while  delaying  access  to  the  underlying  raw 
information  to  libraries,  private  sector  competitors,  or  any  other 
users.  The  goal  of  a  diversity  of  sources  is  just  as  important  even 
when  the  government  provides  products  or  services  direclty  to  the 
pubhc. 

Making  information  available  on  equal  terms  to  the  public  is 
also  important.  The  government  should  not  provide  public  informa- 
tion in  a  way  that  favors  some  users  or  that  discriminates  against 
any  public  user.  Other  langauge  in  the  bill  enforces  this  goal 
through  an  express  prohibition  against  inequitable  monopoly  distri- 
bution arrangements. 

The  emphasis  on  the  equality  of  terms  of  Public  access  is  not  in- 
tended to  prevent  or  discourage  an  agency  from  using  a  contractor 
to  operate  an  agency  information  system  or  from  disseminating  in- 
formation on  behalf  of  the  agency. The  goal  of  ''equal  terms"  is 
met  if  an  agency  contractor  does  not  have  an  advantage  in  using 
the  information  and  if  the  contractor  acts  with  respect  to  the 
public  in  the  same  manner  as  the  agency  would  if  the  agency  oper- 
ated the  dissemination  system  itself. 

The  EDGAR  (Electronic  Data  Gathering,  Analysis,  and  Retrieval) 
system  at  the  Securities  and  Exchange  Commission  is  an  example 
of  a  contractor-operated  system  that  provides  information  on  equal 
terms  to  all  public  users.  The  contractor  is  restricted  from  making 
any  use  of  information  before  public  release,  and  the  dissemination 
of  EDGAR  information  to  the  public  is  regulated  by  the  agency. 

The  goal  of  equal  public  access  is  fully  met  by  this  arrangement. 
The  contractor's  offering  of  unregulated  services  is  unobjectionable 
since  the  agency's  dissemination  obligations  have  been  fully  met 
through  the  regulated  services.  Since  others  have  an  equal  ability 
to  compete  v,ith  the  contractor  in  the  commercial  marketplace,  the 
structure  established  by  law  and  by  the  SEC  for  EDGAR  dissemi- 
nation is  consistent  with  the  standards  in  H.R.  39695.  A  competi- 
tive marketplace  in  EDGAR  data  will  further  the  goal  of  encourag- 
ing a  diversity  of  sources. 

EDGAR  is  by  no  means  the  only  legitimate  model  for  dissemina- 
tion of  electronic  information  by  Federal  agencies.  The  National 
Trade  Data  Bank  at  the  Department  of  Commerce  provides  elec- 
tronic information  directly  from  the  agency.  ^°  The  Toxic  Release 
Inventory  distributed  by  the  Environmental  Protection  Agency  also 
provides  for  the  availability  of  electronic  information  in  several  for- 
mats directly  from  the  Federal  government. 

The  thirteenth  purpose  is  to  disseminate  public  information  equi- 
tably and  in  a  manner  that  promotes  the  usefulness  of  government 
information  to  the  public.  The  emphasis  is  on  fairness  and  on  meet- 


29  Use  of  a  contractor  is  a  common  practice.  See,  e.g.,  1986  Information  Policy  Report  at  62-67 
'  describing  the  role  of  private  sector  contractors  in  the  operation  of  public  information  systems 
at  several  federal  agencies'. 

^°  See  15  U.S.C.  §  4901  et  seq.  fl988l  The  law  expressly  provides  for  electronic  access  and  rea- 
sonable fees  consistent  -with  the  Freedom  of  Information  Act.  15  U.S.C.  §  4912.  The  law  also  dis- 
courages unnecessarv-  duplication  of  information  systems  available  from  other  federal  agencies 
or  from  the  private  sector.  15  U.S.C.  §  4910. 

2^  42  U.S.C.  §  11044  ^1985  1.  See  also  1989  Government  Information  Subcommittee  Hearings  at 
T.5-85  I  testimony  of  Edward  J.  Hanley,  Director,  Office  of  Information  Resources  Management, 
Environmental  Protection  Agency). 
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ing  the  needs  of  information  users.  An  agency  should  consider  how 
the  information  will  be  used  by  the  public  and  should  organize  the 
information  so  that  it  will  be  both  useful  and  user-friendly.  To  sat- 
isfy reasonable  user  needs  an  agency  may  offer  an  information 
product  in  both  large  and  small  packages.  An  agency  may  offer  an 
information  product  electronically  because  public  users  want  the 
information  in  digital  form.  Agencies  are  encouraged  to  offer  user- 
friendly,  value-added  features  that  support  and  enhance  public  use 
of  information  products  and  services  offered  to  meet  agency  dis- 
semination obligations. 

Budgetary  and  other  constraints  will  prevent  agencies  from 
meeting  all  user  needs  for  information  products  and  services,  but 
agencies  should  keep  the  objective  in  mind  at  all  times.  Consider- 
ation of  public  needs  should  be  a  routine  part  of  information  re- 
sources management.  Often,  it  will  cost  no  more  to  structure  an 
agency  information  system  to  satisfy  the  needs  of  public  users  in 
addition  to  internal  agency  requirements. 

B.  DEFINITIONS  (SECTION  102) 

Section  102  of  H.R.  3695  amends  section  3502  of  title  44,  United 
States  Code.  Paragraph  (21)  of  this  section  defines  the  term  ''public 
information"  as  any  information,  regardless  of  format,  that  an 
agency  discloses,  disseminates,  or  makes  available  to  the  public 
pursuant  to  law,  rule,  regulation,  policy,  or  practice,  and  any  part 
of  that  information. 

The  concept  of  ''public  information"  is  fundamental  to  the  infor- 
mation dissemination  provisions  of  H.R.  3695.  The  objective  of  the 
definition  is  to  minimize  disputes  over  what  government  informa- 
tion is  subject  to  dissemination.  The  definition  turns  on  an  easily- 
made  factual  determination  rather  than  on  a  complex  legal  one. 
"Public  information"  is  information  that  an  agency  has  in  fact 
made  public. 

The  scope  of  the  information  provisions  of  H.R.  3695  is  clearer 
when  contrasted  with  the  scope  of  the  Freedom  of  Information  Act 
(FOIA).  Under  the  FOIA,  agencies  must  make  determinations  of 
disclosability  only  when  requests  are  received  from  the  public.  The 
FOIA  may  require  agencies  to  undertaken  page  by  page  review  of 
documents  to  distinguish  between  information  that  must  be  dis- 
closed and  information  that  may  be  withheld. 

No  such  page  by  page  review  is  required  under  H.R.  3695.  The 
bill  generally  obligates  agencies  to  provide  for  the  dissemination  of 
information.  Fulfilling  this  obligation  for  identifiable  sets  of  infor- 
mation known  to  be  public  will  be  a  sufficient  task.  To  comply  with 
the  Paperwork  Reduction  Act,  agencies  need  not  review  informa- 
tion that  has  not  already  been  determined  to  be  public.  H.R.  3695 
will  not  require  that  agencies  take  steps  on  their  own  to  separate 
disclosable  information  from  nondisclosable  information  in  infor- 
mation systems  that  are  not  currently  public.  However,  agencies 
are  encouraged  to  separate  and  disseminate  all  disclosable  informa- 
tion. 

Looked  at  from  another  perspective,  all  agency  information  may 
be  requested  under  the  FOIA.  Some  of  that  information  must  be 
disclosed  and  some  can  be  withheld.  Not  all  information  that  must 
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be  disclosed  under  the  FOIA  is  identifiable  at  any  given  time.  The 
class  of  information  subject  to  the  dissemination  obligations  of  H.R. 
3695  is  not  the  same  as  the  class  of  information  subject  to  disclo- 
sure under  FOIA.  However,  once  an  agency  has  received  a  request 
under  the  FOIA  and  determined  that  information  must  be  dis- 
closed, the  information  is  subject  to  the  dissemination  obligations 
of  H.R.  3695  because  it  has  been  released. ^- 

Dissemination  obligations  are  limited  to  those  classes  of  informa- 
tion already  publicly  disclosable  because  of  a  law,  agency  rule  or 
regulation,  or  existing  agency  policy  or  practice.  Thus,  no  dissemi- 
nation obligation  arises  with  respect  to  information  classified  in 
the  interest  of  national  defense  or  foreign  policy,  information  sub- 
ject to  restrictions  under  the  Privacy  Act  of  1974,  sensitive  law  en- 
forcement investigatory  data,  or  other  information  withheld  from 
disclosure  to  protect  other  recognized  public  or  private  interests. 

For  example,  an  agency's  personnel  record  system  contains  some 
information  that  can  be  disclosed  publicly  and  some  that  is  not 
available  for  public  release.  H.R.  3695  creates  no  independent  obli- 
gation to  separate  out  these  two  classes  of  information  for  purposes 
of  dissemination.  If  an  identifiable  set  of  public  information  has  al- 
ready been  separated  and  disclosed  [e.g.,  an  agency  telephone  direc- 
tory), then  the  agency  must  fulfill  the  dissemination  obligations  of 
H.R.  3695  by  considering  effective  dissemination  methods. 

By  contrast,  an  agency  with  an  obligation  to  collect  securities  or 
tariff  filings  and  to  make  those  documents  publicly  available  is 
clearly  dealing  with  public  information  under  the  definition.  Even 
if  a  portion  of  the  filings  is  not  public,  the  dissemination  obligation 
attaches  to  the  remainder  if  the  class  of  public  information  can  be 
identified  and  is  routinely  released. 

The  obligation  to  consider  alternate  dissemination  methods  does 
not  preordain  any  specific  result.  For  example,  an  agency  that  pub- 
lishes a  printed  telephone  directory  may  reasonably  decide  the 
public  sale  of  the  printed  directory  is  adequate  to  meet  public 
needs.  H.R.  3695  does  not  mandate  that  an  agency  publish  such  a 
directory  as  an  on  line  database  or  on  a  CD-ROM  disk.  The  judg- 
ment about  the  best  way  to  meet  public  needs  for  the  information 
is  an  agency  decision  to  be  made  in  accordance  with  the  agency's 
mission  and  with  the  standards  in  H.R.  3695. 

The  definition  provides  that  information  is  public  information  re- 
gardless of  format.  This  means  that  information  is  public  informa- 
tion no  matter  what  kind  of  medium  is  used  during  creation  or 
storage.  Information  on  paper,  microfiche,  magnetic  tape,  floppy 
disk,  CD-ROM,  or  other  media  qualifies  if  it  otherwise  falls  witMn 


^2  The  dissemination  obligation  for  information  disclosed  under  the  FOLA.  does  not  require  a 
separate  dissemination  program  for  each  document.  Each  disclosed  docujnent  is  eligible  for  dis- 
semination, but  an  agency  should  apply  reasonable  and  practical  judgment.  It  might  make  Httle 
sense  to  disseminate  unorganized  agency  memoranda  released  under  the  FOLA.  with  occasional 
deletions  of  exempt  material.  On  the  other  hand,  a  dissemination  program  might  be  worthwhile 
following  the  disclosure  of  an  identifiable  set  of  documents  of  general  public  interest  or  a  con- 
tiniaing  series  of  agency  decisions,  policy  documents,  or  information  products.  The  economy  and 
efficiency  of  agency  operations  are  another  factor  to  be  considered  when  these  decisions  are 
made. 

In  practice.  FOIA  and  dissemination  activities  can  be  related.  If  an  agency  receives  a  signifi- 
cant number  of  FOL\  requests  for  the  same  records,  the  agency  may  choose  to  disseminate  the 
information.  This  may  reduce  the  case-by-case  handling  of  FOLA,  requests  and  be  cheaper  and 
more  efficient  for  everyone. 
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the  definition.  If  an  agency  maintains  the  same  public  information 
in  both  paper  and  electronic  formats,  the  dissemination  obligation 
arises  with  respect  to  the  information  in  both  formats. 

Thus,  an  agency  cannot  fulfill  its  dissemination  obligations  by 
considering  public  needs  for  a  paper  product  alone.  If  an  agency 
publishes  information  on  paper,  it  must  also  consider  disseminating 
by  the  release  of  a  copy  of  a  database  on  magnetic  tape  or  floppy 
disk.^^  The  bill  does  not  require  agencies  to  provide  on-line  access 
to  every  database  containing  public  information.  Similarly,  if  an 
agency  publishes  an  information  product  electronically,  it  should 
consider  the  need  to  disseminate  the  same  information  on  paper  to 
meet  public  needs  not  addressed  by  the  electronic  product. 

An  agency  may  consider  how  the  availability  of  a  product  in  one 
format  affects  the  need  to  disseminate  the  information  in  other  for- 
mats. An  agency  may  reach  a  different  result  for  the  dissemination 
of  paper  and  electronic  information.  For  each  distinct  product  or 
service,  the  agency  must  make  an  independent  evaluation.  For 
electronic  information,  the  agency  must  consider  the  general  man- 
date of  H.R.  3695  to  make  information  available  to  the  public  in 
useful  electronic  formats. 

The  term  * 'public  information"  generally  refers  to  recorded  infor- 
mation. Information  conveyed  orally  within  an  agency  is  not 
within  the  scope  of  the  definition.  The  definition  refers  to  '*any 
part"  of  public  information.  The  intent  of  this  clause  is  to  require 
agencies  to  pay  attention  to  the  possibility  of  disseminating  subsets 
of  public  information  to  meet  public  needs.  For  example,  the  Secu- 
rities and  Exchange  Commission  will  be  disseminating  all  filing 
from  its  EDGAR  system.  The  SEC  might  also  find  it  appropriate  to 
disseminate  subsets  of  the  database,  such  as  all  filings  by  compa- 
nies listed  on  the  New  York  Stock  Exchange,  all  publicly  held  com- 
panies, all  Fortune  500  companies,  etc.  It  is  up  to  each  agency  to 
decide  whether  it  is  feasible  to  identify  and  disseminate  subsets 
that  meet  reasonable  public  needs. 

The  definition  of  public  information  does  not  distinguish  betv/een 
the  different  types  of  information  that  the  government  maintains. 
Among  the  many  types  of  Federal  information,  scientific  and  tech- 
nical information  (STI)  has  certain  unique  characteristics  that  war- 
rant special  attention.  The  STI  knowledge  base  encompasses  many 
varieties  of  information  in  increasingly  diverse  formats.  Geological 
data  on  CD-ROM,  printed  engineering  reports,  numeric  databases 
of  chemical  properties,  and  on-line  bibliographic  citations  to  scien- 
tific literature  are  all  examples  of  STI.  The  growing  use  of  informa- 
tion technology  in  scientific  research  is  rapidly  producing  even 
greater  amounts  of  STI  in  electronic  form.  For  example,  the  Earth 
Observing  System — a  series  of  satellite-based  instruments — will 
generate  up  to  a  trillion  bits  of  data  each  day. 

STI  is  both  an  input  to  and  a  product  of  the  conduct  of  research 
supported  by  the  Federal  Government  and  is  closely  linked  to  the 
entire  research  and  development  (R&D)  process.  R&D's  contribu- 
tion to  maintaining  U.S.  technological  and  economic  competitive- 


33  In  order  to  make  data  practically  usable  in  electronic  form,  documentation  and  software 
should  be  provided  along  with  a  tape  or  disk.  This  is  part  of  the  obligation  and  the  expense  of 
making  information  available  in  useful  formats. 
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ness,  plus  the  critical  role  STI  plays  in  tackling  major  societal 
problems  such  as  global  climate  change  or  AIDS,  underscore  the 
need  for  effective  management  of  Federal  STL 

STI  remains  fully  subject  to  the  general  dissemination  require- 
ments of  H.R.  3695.  However,  the  special  aspects  of  STI  also  may 
create  additional  policy  questions  or  require  different  approaches 
from  those  applied  to  government  information  generally.  The  struc- 
ture of  the  information  dissemination  provisions  of  H.R.  3695 
leaves  a  considerable  amount  of  flexibility  in  designing  dissemina- 
tion programs.  0MB  may  find  it  useful  to  consult  with  the  Office  of 
Science  and  Technology  Policy  (OSTP)  in  establishing  government 
information  policies  to  ensure  that  they  do  not  adversely  affect 
Federal  STI  programs.  In  addition,  0MB  and  OSTP  should  work  to- 
gether to  promote  effective  coordination  of  Federal  STI  activities 
and  policies. 

Some  concern  has  been  expressed  about  how  the  definition  of 
''public  information"  affects  information  produced  under  a  govern- 
ment contract  and  which  is  copyrighted  by  the  contractor  or  public 
information  to  which  value  has  been  added  by  an  entity  other  than 
the  government. 

For  example,  the  National  Aeronautics  and  Space  Administra- 
tion has  a  contract  with  the  American  Institute  of  Aeronautics  and 
Astronautics  (AIAA)  to  promote  the  dissemination  of  information 
generated  by  NASA.  Under  this  contract,  NASA  supplies  to  AIAA, 
on  a  non-exclusive  basis,  a  database  of  abstracts  on  government 
publications  related  to  aerospace  technology  called  STAR.  AIAA 
combines  the  STAR  database  with  its  own  proprietary  database  of 
abstracts  on  private  publications  related  to  aerospace  technology 
(called  International  Aerospace  Abstracts)  and  creates  a  new  data- 
base called  the  Aerospace  Database.  AIAA  copyrights  the  Aero- 
space Database  and  provides  it  to  customers  under  licensing  ar- 
rangements for  a  fee.  The  NASA  database  is  thereby  disseminated 
to  a  broader  public  audience.  NASA  and  AIAA  share  the  costs  of 
preparing  and  disseminating  the  database. 

H.R.  3695  does  not  affect  this  arrangement  between  NASA  and 
AIAA.  AIAA  is  not  a  Federal  agency.  AIAA  generated  work  such 
as  the  International  Aerospace  Abstracts  or  the  Aerospace  Data- 
base is  not  ''public  information"  as  defined  in  H.R.  3695.  AIAA 
may  continue  to  charge  license  fees  for  access  to  and  use  of  the  da- 
tabases it  has  generated.  AIAA  may  also  enter  into  retrictive  li- 
censing arrangements  with  its  customers. 

Nor  is  the  arrangement  between  NASA  and  AIAA  affected  by 
the  bill's  restrictions  against  monopoly  distribution  arrangements 
because  the  information  provided  by  NASA  to  AIAA  is  not  exclu- 
sive. Anyone  can  obtain  the  same  data  from  NASA. 

For  these  reasons  and  because  the  arrangement  between  NASA 
and  AIAA  is  in  furtherance  of  NASA's  specific  statutory  mandate 
to  "provide  for  the  widest  practicable  and  appropriate  dissemina- 
tion of  information  concerning  its  activities  and  the  results  there- 
of',^4  H.R.  3695  does  not  affect  the  activities  of  AIAA. 


34  42  U.S.C.  §  2473(a)(3)  (1982). 
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C.  AUTHORITY  AND  FUCTIONS  OF  DIRECTOR  OF  OMB  (SECTION  103) 

Section  103  amends  section  3504  to  title  44,  United  States  Code 
and  makes  two  important  changes  in  current  law.  The  first  in- 
volves a  significant  departure  in  the  manner  in  which  the  Director 
is  to  address  his  burden  reduction  fiinction.  The  second  provides  a 
comprehensive  framework  for  the  development  of  government-wide 
policies  and  procedures  with  respect  to  information  dissemination. 
Section  103  also  authorizes  the  Director  to  initiate  a  limited 
number  of  pilot  projects  designed  to  test  the  feasibility  and  value  of 
changes  in  Federal  information  policies  and  procedures. 

Burden  reduction 

The  function  of  setting  quantitative  burden  reduction  goals  in 
section  3504(c)(5)  of  present  law  would  be  eliminated.  Experience 
has  demonstrated  that  the  establishment  of  rigid  percentage  goals 
for  the  reduction  of  the  paperwork  burden  each  year,  while  well- 
intentioned,  has  become  a  hollow  exercise  that,  in  the  absence  of  a 
uniform  estimation  methodology,  invited  agencies  fabrication  of  fig- 
ures. Agencies  generally  underestimated  the  burden  of  their  pro- 
posed requests.  In  addition,  OIRA's  annual  Information  Collection 
Budget  (ICB)  exercise,  modeled  after  OMR's  fiscal  budget  review 
process,  has  not  only  encouraged  such  fictive  reporting,  but  further 
distorted  the  reality  of  the  actual  burden  picture  through  ad  hoc 
manipulations  of  the  accounting  procedures  utilized. 

While  OIRA  has  claimed  some  success  at  reducing  paperwork 
burdens  each  year  since  1981,  the  overall  government  paperwork 
inventory  continues  to  grow.  OIRA's  own  paperwork  baseline  grew 
from  1.5  billion  hours  in  FY  1981  to  1.76  billion  hours  in  FY  1988. 
Indeed,  when  the  budget  baseline  increased  from  1.7  billion  hours 
in  FY  1986  to  1.9  billion  hours  in  FY  1987,  OIRA  claimed  to  have 
actually  reduced  paperwork  burdens  on  the  public  by  65.2  million 
hours.  In  a  1989  report,  GAO  found  that  "the  apparent  changes  in 
reported  burden  between  1980  and  1989  are  largely  attributable  to 
changes  in  the  way  OMB  accounts  for  Federal  paperwork  burden. 
These  accounting  procedures  do  not  always  reflect  real  changes  in 
the  amount  of  burden  imposed  on  the  public." 

A  harmful  side  effect  of  the  ICB  process  is  that  it  can  result  in 
inappropriate  reductions  or  counterproductive  tradeoffs.  For  exam- 
ple, an  agency  may  feel  compelled  by  OMB's  burden  hour  ceiling  to 
eliminate  a  reporting  requirement  it  believes  to  be  very  important, 
only  because  other  requirements,  while  more  important  and  meri- 
torious, are  less  burdensome.  The  retention  of  one  collection  re- 
quirement rather  than  another  therefore  may  turn  to  an  improper 
degree  on  considerations  other  than  the  merits  or  benefits  to  be  de- 
rived from  a  particular  collection  activity.  An  agency  could,  for  ex- 
ample, choose  a  more  costly  regulatory  procedure,  such  as  on-site 
inspections,  rather  than  a  cheaper  reporting  requirement,  because 
the  substitute  procedure  does  not  count  toward  its  ICB. 

As  originally  conceived,  the  ICB  rested  on  the  view  that  informa- 
tion was  a  resource,  just  like  time,  money,  or  personnel.  President 
Carter's  OMB  noted  that  "[a]  principal  recommendation  of  the 
Commission  [on  Federal  Paperwork]  was  that  the  Federal  govern- 
ment manage  reporting  and  related  information  function  as  a  re- 
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source — like  other  resources  in  operating  Federal  programs."  The 
ICB  process  was  seen  as  a  way  of  ''shifting  OMB's  primary  role  to 
one  of  policy  setting,  planning  and  audit,  rather  than  one  of  per- 
forming individual  reviews  of  agency  reporting  requirements."  The 
shift,  the  President's  staff  thought,  would  be  consonant  with  the 
process  envisioned  by  the  Paperwork  Commission:  that  the  "pri- 
mary responsibility  for  eliminating  duplication  and  assuring  use  of 
correct  survey  methods,  properly  rests  in  the  agencies"  and  that 
''the  central  clearance  function  should  be  a  check  on  agencies,  not 
a  substitute  for  them." 

The  Committee's  proposal  aims  to  achieve  a  balance  between 
central  coordination  and  ultimate  agency  responsibility  in  the 
burden  reduction  effort.  New  section  3504(c)(8)  would  vest  in  the 
Director  the  general  function  of  promoting  burden  reduction 
throughout  the  government.  This  is  particularly  important  because 
in  the  past  0MB  has  given  relatively  little  attention  to  some  areas 
of  governmental  action  producing  large  amounts  of  paperwork, 
while  concentrating  on  areas  that  produce  much  less  burden.  Thus, 
the  underemphasized  areas  of  Federal  taxation,  procurement,  and 
grant  programs,  which  impose  the  bulk  of  paperwork  burden  on 
the  public,  are  pinpointed  for  special  emphasis  and  attention  by 
the  Director.  Section  3504(c)(5)  charges  the  Director  with  establish- 
ing procedures  by  which  agencies  are  to  develop  estimates  of  bur- 
dens resulting  from  each  information  collection  activity  in  which  it 
engages.  The  estimates  are  necessary  to  support  agency  proposals 
for  information  collection  requests  as  required  under  sections 
3506(e)  and  3507(a)  and  to  provide  the  basis  for  the  annual  agency 
report  to  Congress  required  by  new  section  3506(g)(1). 

It  is  the  Committee's  intention  that  the  burden  estimation  proc- 
ess be  an  informative  rather  than  sham  exercise  that  will  provide  a 
useful  tool  to  assist  the  Director  in  accomplishing  his  review  duties 
and  the  Congress  in  exercising  meaningful  oversight.  To  that  end  it 
is  expected  that  the  Director's  guidelines,  which  are  to  be  promul- 
gated through  notice  and  comment  procedures  (see  new  section 
3505(a)(3)),  and  the  agency  reports,  will  provide  illuminating  de- 
scriptions, data  and  categorizations  that  will  convey  an  accurate 
picture  not  only  of  the  size  of  the  burden  problem  but  its  sources 
and  the  benefits  to  be  derived  as  well.  For  example,  distinctions 
should  be  made  between  the  burdens  imposed  by  existing  as  op- 
posed to  newly  imposed  information  collection  requests,  and  be- 
tween the  burden  imposed  by  new  legislation  in  contrast  to  new 
regulations.  Also,  a  description  of  the  nature  of  the  benefits  of  old 
and  new  information  collection  requests,  to  the  agency  and  the 
public,  should  be  required. 

The  Committee  is  well  aware  of  the  facts  of  life  of  modern  gov- 
ernment. The  continued  imposition  of  new  responsibilities  on  agen- 
cies by  the  Congress  often  generates  legitimate  new  governmental 
information  needs  and  rarely  diminishes  existing  requirements.  It 
is  the  Committee's  expectation  that  the  return  of  estimation  re- 
sponsibility to  the  individual  agency,  together  with  instructive 
0MB  guidelines,  will  encourage  more  open,  credible  burden  ac- 
counting. That,  in  turn,  it  is  hoped  will  inspire  informed  agency  in- 
formation collection  judgments  that  will  deserve  the  support  of 


36 


0MB,  Congress,  and  the  public,  and  will  lead  to  the  necessary  re- 
ductions of  information  collection  burdens. 

Automatic  data  processing  functions  (section  103(c)) 

The  Committee  remains  concerned  about  the  large  Federal  auto- 
matic data  processing  (ADP)  systems  being  procured  and  developed 
that  are  experiencing  hundreds  of  millions  of  dollars  in  cost  over- 
runs, years  of  schedule  slippages,  and  have  few  benefits  to  show  fol- 
lowing years  of  effort.  This  situation  exists  in  both  the  military  and 
civilian  sectors  of  the  Federal  Government. 

In  the  Defense  area  alone,  eight  major  projects  experienced  a  cu- 
mulative increase  in  estimated  costs  of  $1.0  billion  and  schedule 
slippages  as  high  as  7  years.  On  the  civilian  side,  the  Internal  Rev- 
enue Service  (IRS)  experienced  an  increase  in  the  estimated  cost  of 
its  Automated  Examination  System  (AES)  of  $800  million  and  a 
schedule  slippage  of  6  years.  Benefit  estimates  for  the  AES  declined 
from  a  high  of  $42  billion  in  1987  to  $16  billion  in  March  1988.  A 
June  1989  GAO  report  characterized  this  $1.8  billion  major  system 
acquisition  and  development  effort  as  a  ''bleak  picture." 

The  Social  Security  Administration  (SSA)  has  experienced  an  in- 
crease in  the  estimated  cost  of  its  systems  modernization  program 
(SMP)  from  a  low  of  $450  million  in  1982  to  a  1988  estimate  of  over 
$800  million  with  an  overall  schedule  slippage  in  excess  of  6  years. 
For  civilian  agency  systems,  estimated  benefits  have  declined  sub- 
stantially over  the  years.  A  partial  cause  for  this  deplorable  situa- 
tion is  the  lack  of  effective  agency  oversight  of  major  system  acqui- 
sition and  development  initiatives. 

Section  103(c)  amends  section  3504(g)  of  title  44,  United  States 
Code,  and  will  go  a  long  way  towards  an  overall  solution  to  the 
above  problem.  Each  agency  with  an  information  technology 
budget  in  excess  of  $50  million  annually  is  required  to  establish  an 
agency  oversight  committee  to  review  and  approve  major  automat- 
ic data  processing  projects  at  predefined  milestones.  The  intent  is 
to  reduce  the  risks  in  these  large  efforts  and,  accordingly,  reduce 
the  potential  for  cost  overruns,  schedule  slippages,  and  benefit 
shortfalls.  Individual  agency  life  cycle  cost  thresholds  for  designa- 
tion of  an  automatic  data  processing  project  as  major  should  be  at 
a  level  that  ensures  that  10-15%  of  the  agency's  ADP  expenditures 
are  reviewed  by  this  top  level  committee.  Agency  policies  should 
ensure  that  control  entities  at  subordinate  levels  in  the  organiza- 
tion are  established  to  similarly  control  the  cost,  schedule  the  risks 
of  those  projects  designated  below  major. 

The  provision  requires  OIRA  to  issue  uniform  criteria  to  be  im- 
plemented by  each  agency  for  purpose  of  evaluating  major  ADP 
projects  at  key  milestones.  The  criteria  should  contain  at  a  mini- 
mum a  uniform  methodology  for  estimating  project  and  life  cycle 
costs,  a  standard  set  of  performance  indicators,  a  requirement  for 
implementation  review.  Internal  agency  decision  documents  must 
agree  with  the  information  technology  exhibits  forwarded  to  Con- 
gress. The  agency  head  must  certify  these  budget  exhibits.  Finally, 
OIRA  must  issue  uniform  criteria  for  the  periodic  evaluation  of  ac- 
quired systems  once  in  operation  to  measure  the  realization  of  ex- 
pected benefits. 
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Dissemination  guidance  (section  103(d)) 

Section  103(d)  of  H.R.  3695  amends  the  Paperwork  Reduction  Act 
by  adding  a  new  subsection  (h)  to  section  3504  of  title  44  defining 
the  information  dissemination  functions  of  the  Director  of  0MB. 

The  information  dissemination  functions  of  the  Director  of  0MB 
are  defined  to  include  the  issuance  of  guidance  to  Federal  agencies. 
0MB  is  required  to  provide  public  notice  and  accept  public  com- 
ment for  the  guidance.  Since  0MB  has  already  made  a  practice  of 
seeking  public  comment  on  its  information  policy  circulars,  the 
new  statutory  requirement  will  codify  but  not  change  current  prac- 
tice. 

Existing  0MB  guidance — as  reflected  in  portions  of  Circular  A- 
130  on  the  management  of  Federal  information  resources — is  clear- 
ly inconsistent  with  the  information  dissemination  provisions  in 
H.R.  3695.  0MB  will  therefore  be  required  to  revise  that  guidance 
substantially.  New  guidance  must  be  consistent  with  the  new  re- 
quirements of  the  Act.  Until  0MB  can  prepare  revised  guidance, 
agencies  should  comply  with  the  new  information  dissemination 
statutory  standards  using  their  best  judgment. 

Section  3504(h)(1)  provides  that  0MB  guidance  is  to  be  applied  by 
Federal  agencies  disseminating  public  information  products  and 
services.  This  language  emphasizes  that  OIRA's  role  under  the  in- 
formation dissemination  provisions  of  the  Paperwork  Reduction 
Act  is  limited  to  policymaking.  The  responsibility  for  making  deci- 
sions about  the  dissemination  of  specific  information  products  and 
services  remains  with  the  agencies  and  is  not  transferred  to  0MB. 

Section  3504(h)(2)  requires  0MB  guidance  to  be  consistent  with 
and  promote  the  purposes  of  the  Paperwork  Reduction  Act  and  the 
requirements  for  agencies  in  section  3506(j).  The  Committee  amend- 
ed H.R.  3695  to  restate  the  specific  information  dissemination  re- 
quirements as  agency  responsibilities.  As  introduced,  these  require- 
ments were  included  in  the  description  of  the  0MB  guidance. 

This  change  emphasizes  what  was  already  intended  by  the  bill, 
namely  that  the  agencies  are  responsible  for  making  decisions 
about  the  dissemination  of  specific  information  products  and  serv- 
ices. Given  the  breadth  of  dissemination  activities  throughout  the 
Federal  Government,  there  is  a  need  for  a  consistent  and  uniform 
approach  to  dissemination  policy.  0MB' s  policymaking  role  is  to 
provide  uniform  guidance  interpreting  the  dissemination  require- 
ments now  moved  to  section  3506(j). 

One  consequence  of  this  change  is  to  make  it  clearer  that  judicial 
review  of  agency  dissemination  decisions  is  available  under  the  pro- 
visions of  section  702  of  the  Administrative  Procedure  Act. 

Section  3504(h)(3)  provides  that  the  0MB  guidance  will  apply  to 
all  significant  public  information  products  or  services  regardless  of 
the  form  in  which  the  information  is  disseminated.  The  limitation 
of  the  dissemination  provisions  to  "significant"  information  prod- 
ucts and  services  is  also  included  in  section  3506(j). 

While  the  bill  recognizes  the  importance  of  disseminating  gov- 
ernment information  to  the  public  generally,  the  word  ''signifi- 
cant" was  included  to  recognize  that  not  all  public  information 
should  be  subject  to  the  dissemination  obligations  in  the  Act.  Other 
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information  laws  make  similar  distinctions  between  information 
that  is  to  be  made  public  and  information  that  is  not.^^ 

All  public  information  that  is  significant  will  be  subject  to  the 
dissemination  obligations  of  the  Act.  However,  decisions  about  ''sig- 
nificance" are  separate  and  distinct  from  decisions  about  dissemi- 
nation. H.R.  3695  does  not  require  agencies  to  disseminate  all  sig- 
nificant public  information.  An  agency  is  simply  required  to  consid- 
er the  dissemination  of  significant  information.  Information  not 
deemed  to  be  "significant"  will  not  be  subject  to  any  of  the  provi- 
sions of  the  guidance  and  is  exempt  from  the  dissemination  obliga- 
tions of  the  bill. 

For  example,  it  is  unlikely  that  an  agency  would  find  a  reason  to 
use  CD-ROM  to  disseminate  lunch  schedules,  parking  regulations, 
sick  leave  policies,  and  the  like.  An  agency  might  conclude  that 
this  information  is  not  significant.  Alternatively,  an  agency  might 
find  that  this  type  of  information  is  significant  but  that  there  is  no 
public  demand  for  dissemination  in  a  variety  of  formats. 

It  is  impossible  in  a  general  bill  of  this  type  to  specify  the  precise 
scope  of  the  covered  information  universe.  0MB  should  expand  on 
this  issue  in  its  guidance,  but  most  of  the  decisions  will  ultimately 
have  to  be  made  by  the  agencies  themselves.  0MB  and  the  agencies 
should  exercise  reasonable  judgment  on  the  application  of  the  bill's 
criteria.  The  stakes  in  this  threshold  decision  are  small,  and  agen- 
cies should  resolve  any  doubt  by  appl5dng  the  dissemination  provi- 
sions broadly. 

Paragraph  (3)  also  emphasizes  that  the  form  in  which  informa- 
tion is  disseminated  is  not  relevant  to  the  application  of  the  guid- 
ance. Public  information  is  made  available  by  agencies  on  paper, 
microfiche,  magnetic  tape,  optical  disk,  CD-ROM,  on-line,  and  on 
other  media.  All  dissemination  forms  and  methods  are  subject  to 
the  guidance  if  the  other  criteria  are  met. 

Section  3504(h)(4)  provides  that  0MB  dissemination  guidance  will 
supplement  and  not  replace  the  provisions  of  the  Freedom  of  Infor- 
mation Act  and  other  public  disclosure  laws.  This  language  empha- 
sizes that  access  under  the  FOIA  and  other  laws  is  separate  and 
distinct  from  dissemination  by  an  agency.  All  information  that  is 
subject  to  release  under  the  FOIA  or  other  access  laws  before  en- 
actment of  H.R.  3695  will  continue  to  be  subject  to  release  after  en- 
actment. Nothing  in  H.R.  3695  modifies  or  reduces  the  scope  of 
access  laws  or  an  agency's  obligation  to  respond  to  FOIA  requests. 

Information  disseminated  by  an  agency  remains  subject  to  re- 
quest under  the  FOIA.  For  example,  an  agency  may  provide  the 


3^  See,  e.g.,  5  U.S.C.  §  552(bX2)  (1982)  (exemption  for  internal  personnel  rules  and  practices);  44 
U.S.C.  §  1902  (1982)  (excluding  from  the  Depository  Library  Program  publications  which  have  no 
public  interest  or  educational  value). 

Agencies  have  from  time  to  time  contended  that  software  and  related  technical  documents  are 
either  not  agency  records  or  are  exempt  under  the  second  exemption  for  internal  personnel 
rviles  and  practices.  The  (Committee  rejects  this  interpretation.  44  U.S.C.  §  3506(jXl),  as  added  by 
H.R.  3695,  makes  clear  the  importance  of  computer  software  and  related  technical  information. 
These  types  of  information  are  expressly  intended  to  be  treated  as  significant  information. 

The  Committee  also  rejects  any  interpretation  of  the  second  exemption  that  permits  the  with- 
holding of  software,  computer  manuals,  and  technical  docimientation.  If  such  information  can 
be  withheld,  another  exemption  must  be  used.  The  Committee  notes  with  some  concern  the 
broad  use  made  by  some  agencies  of  the  second  exemption.  In  most  cases  involving  supposedly 
trivial  information,  it  is  cheaper  to  disclose  the  information  than  to  fight  over  its  release.  The 
courts  should  continue  to  be  suspicious  of  these  second  exemption  arguments. 
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public  with  on-line  access  to  a  database.  Those  who  require  the  in- 
formation but  do  not  have  access  to  a  computer  may  request  under 
the  FOIA  the  information.  Agencies  are  still  required  to  respond  to 
FOIA  requests  of  this  type  even  though  on-line  access  is  available. 
H.R.  3695  emphasizes  the  importance  of  providing  information  to 
FOIA  requesters  and  other  users  in  useful  formats. 

Some  information  disseminated  by  an  agency  may  no  longer  be 
requested  under  the  FOIA  or  may  be  requested  less  frequently. 
Thus,  agency  dissemination  activities  should  reduce  demand  for 
use  of  the  FOIA  while  public  needs  are  met  in  other  ways. 

Section  3504(h)(5)  provides  that  0MB  information  dissemination 
guidance  will  supplement  and  not  replace  the  provisions  of  chap- 
ters 1,  5,  11,  13,  15,  17,  and  19  of  title  44,  United  States  Code.  These 
chapters  contain  the  printing  laws  that,  among  other  things,  estab- 
lish the  Government  Printing  Office,  regulate  production  and  pro- 
curement of  printing  and  binding,  and  provide  for  the  distribution 
and  sale  of  government  publications.  This  language  has  been  in- 
cluded to  emphasize  that  nothing  in  H.R.  3695  changes  the  provi- 
sions in  the  printing  chapters  of  title  44  or  modifies  the  obligation 
of  agencies  to  comply  with  them.  OMB's  guidance  must  be  consist- 
ent with  the  printing  laws. 

The  provisions  and  the  policies  in  paragraphs  (3),  (4),  and  (5)  are 
fully  applicable  to  agency  dissemination  activities  as  well  as  to 
0MB  guidance. 

D.  DUTIES  OF  DIRECTOR  OF  0MB  REGARDING  INFORMATION  COLLECTION 
REQUEST  REVIEW  AND  INFORMATION  RESOURCES  MANAGEMENT  (SEC- 
TION 104) 

Section  104  substantially  alters  section  3505.  Reflecting  the  Com- 
mittee's inclinations  to  replace  artificial  goal-setting  with  effective 
review  mechanisms  and  accurate  estimation  procedures  as  the 
means  to  achieve  overall  burden  reductions,  all  percentage  reduc- 
tion and  other  deadlines  set  in  1980  and  1986  and  since  expired  are 
deleted.  Two  provisions  with  continuing  significance,  relating  to 
the  Federal  Information  Locator  Service  and  the  identification  of 
areas  of  duplication  and  unnecessary  burden  for  elimination,  are 
retained  but  no  deadlines  for  action  are  set.  In  addition,  section 
3505(a)(3)  requires  the  Director  to  promulgate  regulations,  through 
notice  and  comment  procedures,  which  will  guide  the  agencies  in 
their  (1)  periodic  reviews  of  information  collection  requests  con- 
tained in  rules  as  required  by  section  3506(f);  (2)  annual  estimations 
of  burden  and  benefits  for  Congress  required  by  section  3506(g);  and 
(3)  estimates  of  burden  and  benefit  that  must  accompany  submis- 
sions of  information  collection  requests  for  OIRA  review  as  re- 
quired by  section  3507(a).  The  rulemaking  process  must  be  com- 
menced within  3  months  after  the  date  of  enactment  and  complet- 
ed within  9  months  of  the  date  of  enactment. 

Section  3505(b)  imposes  detailed  public  disclosure  requirements 
on  the  Director  with  respect  to  his  information  collection  review 
functions.  The  Committee  has  concluded  that  the  public  concerns 
over  the  inaccessibility  of  the  0MB  paperwork  review  process  have 
validity  and  that  a  closed  process  is  counter-productive  to  the  as- 
sessment of  the  value  and  efficacy  of  individual  agency  information 
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collection  proposals.  Fundamental  to  the  Committee's  reauthoriza- 
tion of  the  Act  is  its  belief  that  it  is  the  burden-bearing  public  that 
is  at  once  the  most  informed  source  for  appreciating  the  nature 
and  extent  of  the  cost  of  information  collection  requirements  and 
potentially  the  most  effective  check  on  burdensome  requirements. 
(The  Committee  also  recognizes,  however,  that  often  the  burden- 
bearing  public  is  not  the  public  that  benefits  from  an  information 
collection.)  In  such  cases,  it  is  particularly  important  (to  assess  bur- 
dens in  the  context  of  the  intended  beneficiaries  of  the  informa- 
tion), the  program  mission,  and  the  general  benefits  to  society  of 
the  collected  information. 

The  sunshine  requirements  imposed  by  section  3505(b)  on  the  Di- 
rector, which  are  paralleled  by  similar  requirements  placed  on  the 
agencies  by  section  3506(h),  seek  to  insure  that  the  public  is  able  to 
have  a  meaningful  input  at  all  stages  of  the  decisionmaking  proc- 
ess. This  can  only  be  accomplished  if  the  public  is  aware  of  where  a 
proposal  is  at  any  point  in  time,  who  is  responsible  for  the  proposal 
at  any  particular  stage,  what  decisions  have  been  made,  and  the 
reasons  for  those  decisions.  The  added  requirement  of  this  subsec- 
tion that  the  Director  "consider  public  comments  and  other  rele- 
vant material"  is  simply  a  statutory  reinforcement  of  what  is  in- 
herent in  the  nature  of  an  open  process. 

Under  the  new  public  disclosure  procedures  the  Director  is  re- 
quired to  establish  and  maintain  a  public  record  for  each  informa- 
tion collection  review  he  conducts.  The  record  must  contain  all 
written  correspondence  received  by  or  provided  to  an  OIRA  em- 
ployee from  or  to  any  person  not  an  OIRA  employee,  and  informa- 
tion about  written  submissions  from  an  agency  that  includes  the 
name  of  the  agency,  the  name  or  title  of  the  submission,  the  date  of 
receipt  by  OIRA,  the  name  of  the  reviewing  OIRA  desk  officer, 
copies  of  all  agency  submissions  to  OIRA,  detailed  explanations  of 
the  reasons  for  any  disapprovals  or  approvals  with  substantive 
changes  made  by  OIRA,  and  any  decision  made  by  OIRA  with  re- 
spect to  any  agency  submission,  including  the  date  of  such  action. 

By  the  term  "substantive",  the  Committee  intends  to  cover  any 
significant  action  that  affects  or  relates  to  the  content  of  an  agency 
submission.  It  is  not  meant  to  include  stylistic,  clerical  or  gram- 
matical matters;  simple  descriptions  of  a  submission;  or  status  re- 
ports. It  does  mean  to  include,  but  is  not  limited  to,  modifications 
of  agency  cost/benefit  analyses;  suggested  changes  to  or  criticisms 
of  the  proposal;  alteration  of  recordkeeping  or  reporting  require- 
ments; and  assessments  of  the  burden  or  impact  of  the  agency  sub- 
mission. 

In  addition,  the  Director  must  notify  the  head  of  any  agency  of 
any  meetings  between  OIRA  employees  and  non-governmental  per- 
sons and  provide  the  agency  head  or  his/her  designee  with  a  rea- 
sonable opportunity  to  attend.  The  Director  must  consider  public 
comments  and  other  relevant  material  with  respect  to  an  agency 
submission. 

Section  3505(b)(2)  does  not  require  public  disclosure  of  properly 
classified  information  or  information  required  by  law  to  be  kept 
secret  in  the  interest  of  national  security  or  foreign  policy;  commu- 
nications between  an  employee  of  OMB  and  an  employee  of  the  Ex- 
ecutive Office  of  the  President;  or  communications  concerning  vio- 
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lations  of  this  chapter  which  could  lead  to  adverse  action  against 
the  communicator  (in  effect,  a  ''whistleblower"  protection  clause). 
This  latter  disclosure  limitation  is  meant  only  to  protect  the  com- 
munications of  government  employees  or  the  employees  of  private 
sector  employers  engaging  in  government  contract  work  reporting 
violations  of  this  Act. 

Finally,  under  section  3505(c),  the  Director  is  required  to  recom- 
mend to  the  President  for  submission  to  Congress  proposals  to 
eliminate  inconsistencies  in  laws  and  practices  involving  privacy 
confidentiality,  and  disclosure  of  the  information;  create  and  main- 
tain comprehensive  information  resources  management  policies; 
issue,  in  consultation  with  the  Administrator  of  General  Services 
and  the  Archivist  of  the  United  States,  principles,  standards  and 
guidelines  to  implement  the  non-disclosure  policies  of  section 
3505(b)(2);  and  develop  and  annually  revise,  in  conjunction  with  the 
Archivist,  a  five-year  plan  for  information  resources  management. 

E.  FEDERAL  AGENCY  RESPONSIBILITIES  (SECTION  105) 

Consistent  with  the  refocused  design  of  the  bill,  section  105 
amends  section  3506  to  expand  the  duties  and  responsibilities  of 
the  agencies  in  the  information  collection  process.  Subsection 
3506(b)  is  amended  by  adding  further  qualifications  to  be  met  by 
the  person  selected  as  an  agency's  designated  information  manage- 
ment official.  The  official  designated  must  be  in  the  senior  execu- 
tive service  and  a  career  appointee,  and  ''well-qualified  through  ex- 
perience and  training."  It  is  hoped  that  the  statutory  attention  to 
the  assurance  of  high  quality,  non-political  paperwork  control  offi- 
cials will  enhance  the  performance  of  the  agency  function  and  in- 
crease the  accountability  of  the  position. 

The  ''paperwork"  or  "information  resources  management"  func- 
tions in  the  agencies  are  largely  operational,  with  responsibilities 
for  disseminations,  automated  information  systems,  records  man- 
agement, and  other  areas  in  addition  to  information  collection  re- 
quests. The  provisions  that  this  bill  would  add  in  section  3506(e), 
discussed  below,  requiring  specific  procedures  for  agency  "pre- 
screening"  of  requests  before  sending  them  to  OIRA  for  review, 
would  give  still  more  operational  responsibility  to  the  position. 
Therefore,  it  is  the  Committee's  judginent  that  this  senior  paper- 
work/IRM  official  should  be  in  the  position  long  enough  to  preside 
over  entire  management  initiatives  from  the  planning  stage  until 
the  implementation  stage,  and  develop  an  institutional  expertise 
that  will  make  the  official  more  effective.  These  positions  are  not 
suited  for  political  appointees,  as  the  average  tenures  of  political 
appointees  in  the  executive  branch  is  approximately  1.8  years, 
which  is  not  adequate  to  establish  the  necessary  competence  and 
accountability. 

Several  new  subsections  are  added  to  section  3506.  Subsection 
3506(e)  details  the  specific  determinations  that  an  agency  must 
make  before  submitting  an  information  collection  request  to  OIRA. 
The  agency  must  ensure  that  the  request  is  necessary  for  the 
proper  performance  of  its  functions  and  that  it  has  practical  utili- 
ty; that  the  request  and  its  instructions  are  readily  understandable; 
that  its  need  and  ultimate  use  are  explained;  and  that  it  uses  effec- 
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live,  efficient  survey  methodology  appropriate  to  the  need  for 
which  the  information  is  collected. 

Subsection  (e)  also  sets  forth  a  procedure  to  receive  public  com- 
ments on  proposed  major  information  collection  requests  not  con- 
tained in  a  rule.  (A  major  information  collection  request  is  defined 
as  one  that  would,  if  implemented,  result  in  burden  on  the  public 
of  at  least  1,000,000  hours  or  on  any  one  person  of  at  least  500 
hours).  Notice  of  the  proposal  must  be  published  by  the  agency  in 
the  Federal  Register  explaining  why  the  information  is  deemed 
necessary  and  has  practical  utility  and  providing  a  60-day  period 
for  the  public  to  comment  about  its  efficacy,  including  its  benefits 
and  burdens.  The  notice  must  contain  the  name,  address  and  tele- 
phone number  of  the  agency  official  who  is  to  receive  the  com- 
ments and  state  that  the  public's  comments  will  be  considered  in 
formulating  the  proposal,  and  that  its  finalized  request  will  be  sub- 
mitted to  0MB  for  review  and  approval. 

The  Committee  draws  a  distinction  between  * 'major"  and 
''minor"  information  collection  requests  for  a  number  of  reasons. 
The  main  reason  is  practicality.  The  Committee  understands  the 
importance  of  public  participation,  but  does  not  believe  that  man- 
dated consideration  of  comments  should  be  required  to  slow  up  the 
review  procedures  in  the  case  of  smaller  requests  which  will  place 
a  de  minimus  burden  on  the  public.  The  line  of  1,000,000  hours/ 500 
hours  was  derived  from  extensive  consultation  with  individuals 
from  affected  areas  of  the  private  sector,  including  several  people 
who  testified  before  the  Committee.  The  threshold  used  in  H.R. 
3695  is  designed  to  ensure  that  major  non-rule  based  requests  with 
wide-spread  impact,  such  as  census  and  tax  forms,  are  subjected  to 
effective  public  comment. 

Subsection  3506(f)  establishes  a  procedure  whereby  agencies 
would  be  required  to  review  information  collection  requests  con- 
tained in  rules  at  least  once  every  three  years.  Notice  of  the 
review,  together  with  a  description  of  the  information  collection  re- 
quest and  an  invitation  for  public  comment  on  its  necessity  and 
practical  utility  for  the  agency  during  a  specified  60-day  period, 
must  be  published  in  the  Federal  Register. 

If  after  review,  including  consideration  of  the  public  comments, 
the  agency  decides  that  no  changes  are  to  be  proposed,  the  informa- 
tion collection  request  is  to  be  submitted  to  the  0MB  Director  who 
must  approve  it  on  receipt  for  a  period  specified  by  the  agency 
which  may  not  exceed  3  years.  All  agency  reviews  which  result  in 
no  changes  and  are  thus  "self-certified"  must  be  published  in  the 
Federal  Register  and  include  the  agency's  evaluation  and  the  rea- 
sons for  the  necessity  of  continuing  the  information  collection  re- 
quest, including  its  practical  utility.  However,  if  the  agency  review 
results  in  proposed  changes  in  the  information  collection  request,  it 
must  be  submitted  for  review  by  the  Director  in  accordance  with 
the  requirements  of  section  3507(c). 

The  proposed  "self-certification"  procedure  correctly  amends  cur- 
rent law,  under  which  requests  contained  in  rules  that  have  been 
promulgated  pursuant  to  the  Administrative  Procedure  Act's 
notice  and  comment  procedures  are  automatically  sunsetted  by 
OIRA  under  the  cover  of  intragovernmental  review.  Such  practice 
conflicts  with  the  public  accountability  purpose  underlying  the 
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APA's  informal  rulemaking  process  by  departing  from  the  statuto- 
ry and  judicial  requirement  that  any  amendment  or  repeal  of  a 
substantive  rule  promulgated  pursuant  to  informal  rulemaking 
must  be  accomplished  in  the  same  manner.  The  procedure  adopted 
by  the  bill  honors  this  principle  by  affording  the  public  a  60-day 
period  in  which  to  comment  on  the  practical  utility  and  necessity 
of  the  information  collection  request,  as  well  as  the  burden  it  im- 
poses, and  to  have  those  comments  considered.  A  decision  to  contin- 
ue the  collection  unaltered  must  be  publicly  explained  in  the  Fed- 
eral Register. 

Two  safeguards  are  imposed  on  the  ''self-certification"  process. 
The  agency  must  report  its  reauthorizations  of  rule-based  requests, 
together  with  its  justifications,  to  OIRA  which  is  required  to  annu- 
ally audit  a  random  sample  of  such  reauthorizations.  In  turn,  the 
Comptroller  General  is  directed  to  oversee  OIRA's  random  audits. 
Both  OIRA  and  the  Comptroller  General  must  report  their  findings 
to  Congress,  thereby  providing  Congress  with  the  opportunity  for 
double-barrelled  oversight  of  the  self-certification  process. 

Section  3506  is  further  amended  by  adding  subsection  (g)  which 
requires  agency  heads  to  submit  annual  reports  to  Congress  esti- 
mating and  explaining  the  burden  resulting  from  information  col- 
lection requests  implemented  during  the  preceding  year;  any  de- 
creases in  the  burden  that  resulted  from  eliminating  information 
requests;  any  increases  in  the  burden  resulting  from  information 
collection  requests  that  were  not  implemented  the  preceding  year; 
and  the  burden  that  resulted  from  changes  in  information  collec- 
tion requests  during  the  year  covered  by  the  report.  The  agency 
head  is  also  required  to  make  a  separate  estimate  of  any  cumula- 
tive increases  or  decreases  in  benefit  that  resulted  from  the  adop- 
tion, elimination,  or  change  in  information  collection  requests.  The 
intent  in  this  subsection  is  to  require  agencies  to  consider  both  the 
burden  and  benefit  of  information  collection  activities  and  to  make 
such  analytic  comparisons  publicly  available.  This  estimation  proc- 
ess thus  eliminates  the  problem  of  the  ''floating  base"  by  mandat- 
ing a  consistent  measuring  process  from  one  year  to  the  next. 

The  report  also  must  provide  a  description  of  the  agency's  efforts 
in  implementing,  and  plans  to  implement  in  the  future,  the  infor- 
mation resource  management  functions  set  forth  in  the  chapter. 
Such  an  annual  report  will  assist  Congress,  as  well  as  the  rest  of 
the  government  and  the  public,  in  keeping  informed  about  an  agen- 
cy's performance  under  the  Act  and  is  designed  to  have  the  effect 
of  focusing  an  agency's  attention  on  the  quality  of  its  paperwork 
control  decisionmaking.  The  agency  reports  are  also  intended  to 
complement  and  provide  a  different  perspective  on  performance 
under  the  Act  than  just  that  which  is  supplied  by  the  OIRA  report 
on  agency  activities  required  under  section  3513. 

Finally  section  3506  also  adds  a  new  subsection  (h)  which  re- 
quires agencies  to  establish  and  maintain  a  public  record  of  each 
information  collection  request  which  is  under  review  by  OIRA.  The 
provision  mirrors  the  public  disclosure  requirement  imposed  on 
OIRA  by  section  3505(b),  requiring  the  inclusion  of  all  written  ma- 
terials the  agency  has  provided  to  or  receives  from  OIRA,  and  all 
required  written  explanations,  and  serves  the  same  purpose.  The 
public  should  be  able  to  see  such  records  because  they  provide 


44 


needed  public  accountability  in  what  has  been  a  largely  hidden 
governmental  process.  The  parallel  requirements  provide  a  safe- 
guard against  the  deliberate  or  inadvertent  nondisclosure  of  docu- 
ments of  central  relevance  or  interest  by  either  OIRA  or  the 
agency. 

The  Committee  has  extensively  altered  the  current  statutory 
scheme  in  the  belief  that  enlarging  and  enhancing  the  role  of  both 
the  affected  public  and  the  involved  agencies  in  the  clearance  of  in- 
formation collections  will  benefit  the  overall  paperwork  review 
process. 

Information  dissemination  responsibilities  (section  105(e)) 

Section  105(e)  amends  section  3506  of  title  44  U.S.C.  by  adding  a 
new  subsection  (j)  on  agency  information  dissemination  responsibil- 
ities. These  provisions  represent  the  heart  of  the  bill's  dissemina- 
tion policy. 

Paragraph  (1)  provides  that  agencies  must,  to  the  greatest  extent 
practicable,  disseminate  in  usable  electronic  formats  any  public  in- 
formation maintained  in  electronic  formats.  This  information  also 
must  be  disseminated  in  whole  or  in  part  and  along  with  available 
software,  indexes,  and  documentation. 

The  provision  implements  a  finding  and  recommendation  made 
by  this  Committee  in  1986: 

A  Federal  agency's  responsibility  to  provide  for  public 
use  of  agency  records  should  not  be  considered  to  be  fixed 
or  fully  satisfied  at  any  point  in  time.  Public  access  is  a 
dynamic  concept.  If  an  agency  has  developed  the  ability  to 
manipulate  data  electronically,  it  is  unfair  to  restrict  the 
public  to  paper  documents.  An  agency  cannot  justify  deny- 
ing the  public  the  benefits  of  new  technology  by  preserv- 
ing, without  improvement,  the  same  type  of  access  that 
was  provided  in  the  past. 

***** 

In  carrying  out  a  statutory  mandate  to  make  govern- 
ment information  publicly  available,  a  Federal  agency 
should  use  modern  technology  to  improve  the  range  and 
the  quality  of  public  access  to  agency  records.  As  technolo- 
gy permits  an  agency  to  upgrade  its  own  ability  to  access, 
copy,  and  manipulate  data,  an  agency  should  make  reason- 
able attempts  to  allow  public  users  of  agency  information 
to  share  the  benefits  of  automation. 

The  purpose  of  this  provision  is  to  focus  agency  dissemination  ac- 
tivities on  the  needs  of  public  users.  The  objective  is  the  widest  pos- 
sible dissemination  of  public  information  in  electronic  formats.  Re- 
leasing information  in  electronic  formats  allows  the  data  to  be  used 
more  effectively  and  by  more  people.  It  also  makes  it  easier  for 
non-government  users — including  both  private  and  private  sector 
entities — to  redisseminate  the  information  broadly.  This,  in  turn, 
helps  make  government  information  available  to  more  people. 
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It  is  especially  important  that  computerized  information  systems 
include  user-friendly  access  and  search  tools  designed  not  only  to 
meet  agency  needs  but  to  meet  public  needs  as  well.  An  obscure 
and  complex  user  interface  can  make  published  information  un- 
available as  a  matter  of  practice.  The  use  of  publicly  available, 
standardized  search  and  retrieval  software  would  help  to  make 
Federal  computer  systems  more  accessible  and  more  user-friendly. 

The  biggest  expense  in  creating  electronic  information  can  be  the 
cost  of  converting  the  data  to  digital  form.  This  can  be  accom- 
plished in  a  variety  of  ways,  including  keypunching,  scanning,  and 
direct  creation.  Once  data  has  been  digitized,  it  can  be  moved  from 
one  digital  storage  medium  to  another  inexpensively.  To  the  extent 
practicable,  no  one  should  be  expected  to  redo  the  initial  data  con- 
sersion  for  public  information.  One  express  purpose  of  the  statuto- 
ry requirement  is  to  avoid  the  need  for  anyone  to  rekey  public  in- 
formation that  the  government  maintains  in  digital  form. 

The  provision  does  not  require  agencies  to  put  data  into  digital 
form.  The  requirement  is  that  agencies  should  provide  electronic 
access  to  information  that  is  already  in  electronic  format.  It  is  ex- 
pressly intended  to  prevent  agencies  from  denying  a  copy  of  elec- 
tronic information  simply  because  the  information  is  available  on 
paper  or  microform  or  is  part  of  an  agency  value  added  electronic 
information  system. 

The  provision  calls  for  dissemination  in  usable  electronic  for- 
mats. The  emphasis  is  on  formats  that  will  meet  the  needs  of 
public  users.  With  the  proliferation  of  personal  computers,  this 
may  mean  that  release  of  information  on  floppy  disks  is  most 
useful.  Magnetic  tape  and  CD-ROM  also  may  be  useful,  depending 
on  the  nature  of  the  data,  the  needs  of  likely  users,  and  the  capa- 
bilties  of  the  agency. 

The  emphasis  on  usable  electronic  formats  does  not  mean  that 
agencies  may  ignore  other  forms  of  dissemination.  Information 
products  should  also  be  tailored  to  meet  the  needs  of  other  commu- 
nities. This  might  include  publishing  in  languages  other  than  Eng- 
lish; special  publications  for  the  handicapped;  detailed  technical 
publications  and  simplified  popular  publications  of  the  same  mate- 
rials, etc.  Whether  the  information  is  electronic  or  not,  the  goal  is 
the  same:  meet  legitimate  public  needs  for  government  informa- 
tion. 

It  is  also  appropriate  for  agencies  to  consider  releasing  data  on 
more  than  one  type  of  media.  The  Toxic  Release  Inventory  data- 
base at  the  Environmental  Protection  Agency  may  serve  as  one 
model.  EPA  initially  made  data  available  both  through  an  on-line 
system  and  on  computer  diskettes.  A  CD-ROM  version  has  also 
been  prepared.  The  practicability  standard  may  be  more  important 
in  making  choices  between  different  forms  of  dissemination  than  in 
deciding  whether  to  disseminate  electronic  information  at  all. 

The  requirement  that  information  be  released  in  whole  or  in 
part  recognizes  that  large  databases  can  frequently  be  subdivided 
into  logical  components.  If  the  release  of  an  identifiable  subset  of 
an  electronic  database  is  possible  and  would  be  helpful  to  users, 
then  an  agency  should  do  so,  especially  if  the  costs  are  small. 

Section  3506(j)(l)  also  requires  agencies  to  provide  users  with 
available  software,  indexes,  and  documentation.  If  an  agency  has 
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software  used  in  maintaining  and  accessing  a  public  database,  the 
software  should  be  provided  to  public  users  with  the  underlying 
data.  Electronic  information  without  the  software  tools  to  access  it 
may  be  useless. 

An  agency  may  not  always  be  able  to  release  to  the  public  the 
software  it  uses  to  manage  information.  Some  software  used  by  an 
agency  may  be  privately  owned  and  licensed  only  for  use  by  the 
agency.  An  agency  is  not  required  to  purchase  a  license  for  public 
users.  The  word  ''available"  means  only  that  an  agency  must  pro- 
vide the  software  if  the  software  can  be  released  by  the  agency.  An 
agency  is  not  expressly  required  to  create  or  modify  software  solely 
for  public  use. 

The  Committee  urges  that  agencies  consider  the  public's  need  for 
software  when  creating  and  organizing  databases  that  will  be  re- 
leased publicly.  When  an  agency  contracts  for  custom  software  for 
a  database  that  will  contain  public  information  subject  to  the  dis- 
semination obligations  recognized  under  H.R.  3695,  the  agency 
should  make  sure  that  the  contract  allows  public  release  of  the 
software.  The  use  of  standardized,  widely  available  commercial  or 
public  domain  software  is  another  alternative. 

Another  approach  is  organizing  data  files  in  standard  formats  so 
that  publicly  available  computer  programs  can  read  and  manipu- 
late the  data.  For  example,  it  is  common  for  computer  data  to  be 
maintained  in  a  file  structure  compatible  with  that  used  by  the 
Lotus  1-2-3  spreadsheet  program  or  the  dBase  database  program. 
Many  other  commercial  or  public  domain  spreadsheet  or  database 
programs  can  also  use  these  files. 

Compter  records,  software,  and  databases  can  be  useless  without 
proper  documentation.  The  bill  also  requires  that  available  docu- 
mentation and  indexes  be  released  along  with  the  data.  Documen- 
tation includes  software  manuals  and  technical  descriptions  of  the 
format  and  structure  of  data  fields.  The  same  considerations  that 
apply  to  the  release  of  software  also  apply  to  the  release  of  docu- 
mentation and  indexes. 

An  agency  that  has  releasable  software  or  documentation  may 
not  withhold  or  delay  the  availability  of  the  underlying  data  while 
the  accompanying  materials  are  being  created,  revised,  or  other- 
wise prepared  for  public  release. 

The  practicability  test  recognizes  that  it  is  not  always  feasible  or 
reasonable  to  disseminate  information  in  electronic  formats.  Agen- 
cies must  apply  judgment  and  consider  the  economy  and  efficiency 
of  government  activities  and  the  availability  of  funds.  If  an  agency 
does  not  need  data  in  an  electronic  format  and  if  the  creation  of 
the  electronic  records  would  result  in  a  significant  expense,  the 
agency  may  decide  not  to  create  an  electronic  product. 

The  phrase  "to  the  greatest  extent"  has  been  included  to  make 
explicit  a  preference  for  the  release  of  data  in  electronic  formats.  If 
an  agency  maintains  public  information  in  an  electronic  format 
and  decides  not  to  make  the  information  available  to  the  public  in 
a  usable  electronic  format,  the  agency  bears  a  heavy  burden  to  jus- 
tify its  decision. 

Section  3506(j)(2)  states  that  agencies  must  provide  to  the  Super- 
intendent of  Documents,  for  distribution  to  the  Federal  Depository 
Library  Program,  all  government  publications  required  by  chapter 
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19  of  title  44,  including  government  publications  in  electronic  for- 
mats. The  term  ''government  publication"  is  defined  in  44  U.S.C. 
§  1901  to  mean  "informational  matter  which  is  published  as  an  in- 
dividual document  at  Government  expense,  or  as  required  by 
law."  37  The  definition  in  44  U.S.C.  §  1901  is  the  definition  that  ap- 
plies to  the  term  "government  publication"  in  paragraph  (2). 

This  provision  has  several  purposes.  First,  it  reflects  strong  con- 
tinuing support  for  the  Federal  Depository  Library  program  as  one 
mechanism  for  providing  government  information  to  the  public. 

Second,  it  endorses  the  role  of  the  Superintendent  of  Documents 
at  the  Government  Printing  Office  as  the  distribution  point  for 
publications  for  depository  libraries. 

Third,  it  emphasizes  that  compliance  with  the  depository  library 
program  is  a  central  feature  of  the  executive  branch's  dissemina- 
tion policy.  There  is  evidence  that  there  are  a  significant  number 
of  so-called  "fugitive"  documents.  These  are  documents  produced 
elsewhere  than  GPO  that  are  not  being  provided  to  the  Superin- 
tendent of  Documents  for  distribution  to  depository  libraries  as  re- 
quired under  current  law.  H.R.  3695  incorporates  the  current  re- 
quirement and  underscores  that  agencies  have  a  continuing  obliga- 
tion to  provide  publications  to  the  Superintendent  for  distribution 
to  depository  libraries. 

Fourth,  by  referring  to  chapter  19,  the  language  both  recognizes 
and  supports  the  current  oversight  process  for  the  depository  li- 
brary program  as  provided  by  current  law. 

Finally,  the  reference  to  electronic  formats  recognizes  that  the 
dissemination  of  government  information  in  electronic  formats  is 
appropriate  and  fully  consistent  with  the  requirements  of  the  De- 
pository Library  Program  as  set  out  in  chapter  19  of  title  44.  The 
Committee  is  fully  supportive  of  the  current  pilot  projects  for  elec- 
tronic dissemination  of  information  to  depository  libraries  in  a  va- 
riety of  formats. 

Paragraph  (3)  provides  that  agencies  must  utilize  the  Govern- 
ment Printing  Office  for  the  production  and  dissemination  of  infor- 
mation products  and  services  to  the  extent  provided  by  chapters  5, 
17,  and  19  of  title  44,  United  States  Code.  Nothing  in  H.R.  3695 
modifies  the  existing  role  of  GPO  in  the  production  and  dissemina- 
tion of  information  products  and  services- 

Paragraph  (4)  sets  out  public  notice  requirements.  Before  taking 
any  action  to  initiate,  terminate,  or  significantly  modify  a  public 
information  product  or  service,  an  agency  must  take  steps  to 
inform  interested  members  of  the  public  of  its  plans.  The  purpose 
of  the  notice  is  to  maximize  the  ability  of  the  public  to  influence 
agency  information  plans  at  an  early  stage. 

The  public  notice  requirements  carry  out  several  recommenda- 
tions from  a  1986  Committee  report: 

A  Federal  agency  planning  an  electronic  information 
system  should  actively  consult  with  all  parties  who  will  be 
affected  by  or  interested  in  the  automation.  This  includes 


2^  A  further  gloss  is  provided  by  44  U.S.C.  §  1902  which  excepts  from  the  Depository  Library 
Program  government  pubhcations  determined  to  be  for  official  use  only  or  for  strictly  adminis- 
trative or  operational  purposes  which  have  no  public  interest  or  educational  value  and  publica- 
tions classified  for  reasons  of  national  security. 
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submitters  of  information,  users,  resellers,  and  potential 
information  system  contractors.  Consultation  will  help  to 
assure  that  any  automated  system  sponsored  by  an  agency 
will  not  only  meet  its  own  needs  but  also  the  needs  of 
others. 

A  Federal  agency  may  find  it  necessary  to  engage  in 
active  outreach  programs  to  encourage  users  to  come  for- 
ward and  identify  their  needs.  An  agency  cannot  rely  on 
users  to  speak  up  on  their  own  initiative  during  initial 
planning  stages. 

«  *  *  *  * 

Each  Federal  agency  planning  an  electronic  information 
system  should  consider  the  need  to  provide  for  the  transi- 
tion from  paper  to  electronics.  Users  and  agencies  need 
time  to  adjust  to  automation.  An  agency  cannot  meet  its 
public  disclosure  obligations  if  the  agency's  automation 
plans  proceed  at  a  pace  that  cannot  be  matched  by  public 
users.  ^® 

There  are  four  specific  requirements.  First,  agencies  must  pro- 
vide advance  public  notice  through  the  Federal  Register  and  other 
means  likely  to  provide  actual  notice  to  interested  persons.  The 
Federal  Register  notice  may  be  brief,  with  enough  information  to 
permit  a  member  of  the  public  to  decide  whether  a  proposed 
agency  action  affects  their  needs. 

In  addition,  agencies  should  use  other  means  available  to  provide 
actual  notice  to  interested  persons.  For  example,  an  agency  plan- 
ning a  significant  change  in  a  monthly  publication  should  publish 
a  notice  in  several  issues.  For  an  annual  publication,  an  agency 
might  send  specific  notices  to  subscribers  and  others  known  to  have 
an  interest. 

Agencies  are  not  required  to  publish  detailed  descriptions  of  pro- 
posed actions  in  the  Federal  Register.  Instead,  the  third  require- 
ment— that  agencies  make  available  to  the  public  a  description  of 
the  proposed  action  and  a  detailed  explanation  of  the  reasons  for 
the  action — will  meet  the  needs  of  those  who  require  specific  infor- 
mation. 

Second,  agencies  must  provide  notice  to  the  Superintendent  of 
Documents.  This  can  be  accomplished  by  sending  the  Superintend- 
ent a  copy  of  the  Federal  Register  notice  and  any  materials  pre- 
pared for  public  release.  Because  of  the  central  role  of  the  Superin- 
tendent in  the  distribution  of  government  information  products,  it 
is  important  that  he  be  notified  of  any  planned  activities  and 
changes. 

Third,  agencies  must  make  available  to  the  public  a  description 
of  the  proposed  action  and  a  detailed  explanation  of  the  reasons  for 
the  action.  This  is  the  information  that  supports  the  brief  Federal 
Register  notice.  The  data  should  be  made  available  upon  request, 
without  delay,  and  without  the  need  for  a  formal  FOIA  request. 
Ideally,  the  Federal  Register  notice  will  identify  a  contact  person 


'8 1986  Information  Policy  Report  at  11-12. 
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who  can  supply  the  detailed  explanation  in  response  to  telephone 
requests. 

The  detailed  explanation  should  contain  a  complete  discussion  of 
the  agency's  justification,  including  a  discussion  of  the  factors  gov- 
erning information  dissemination  decisions  listed  in  paragraph  (7). 
Other  relevant  information — including  the  cost  of  any  proposals 
and  alternatives — also  should  be  made  available. 

The  extent  of  an  agency's  obligation  to  disclose  will  vary  with 
the  type  of  activity.  A  major  new  electronic  information  system 
will  typically  require  an  extensive  disclosure  of  agency  plans  and 
costs.  The  diclosure  for  a  proposal  to  print  an  annual  volume  of 
agency  opinions  will  not  be  as  extensive. 

Fourth,  agencies  must  accept  and  consider  public  comments  on 
any  proposed  actions.  This  will  assure  a  reasonable  opportunity  for 
review  of  any  public  concerns. 

Agencies  are  encouraged  to  take  steps  that  go  beyond  the  specific 
requirements  of  the  Act.  For  example,  an  agency  planning  a  major 
new  electronic  information  system  might  consider  using  an  adviso- 
ry committee,  holding  public  meetings,  participating  in  professional 
association  activities,  or  conducting  workshops  with  interested  par- 
ties to  make  sure  that  the  views  of  public  users  will  be  represented 
at  an  early  stage  in  the  process.  It  might  also  be  worthwhile  to  es- 
tablish a  permanent  mechanism  to  provide  regular  feedback  from 
users  of  existing  systems  and  from  private  vendors.  Since  both 
technology  and  the  capability  of  users  will  change  over  time,  regu- 
lar monitoring  is  worthwhile. 

The  public  notice  requirements  must  be  applied  in  a  reasonable 
and  practical  manner.  For  example,  the  Committee  does  not  intend 
to  require  an  agency  to  publish  a  notice  in  the  Federal  Register 
every  time  it  issues  a  press  release,  pamphlet,  or  single  publication. 
The  notice  requirements  apply  to  significant  agency  products  and 
services.  The  notice  requirements  are  intended  to  apply  to  any  pro- 
posal to  initiate,  terminate,  or  significantly  modify  any  type  of  elec- 
tronic information  system;  to  printed  documents  issued  in  a  con- 
tinuing series;  to  periodicals;  and  to  other  consequential  informa- 
tion products  and  services. 

The  notice  requirements  apply  to  significant  modifications  of  an 
existing  product.  Routine  editorial  changes  to  a  publication  do  not 
require  public  notice.  Changes  that  affect  important  informational 
content  of  format  are  more  likely  to  require  notice.  A  change  in 
publication  schedule  from  weekly  to  quarterly  would  require  public 
notice.  A  decision  to  cease  publishing  on  paper  and  to  begin  pub- 
lishing electronically  would  require  public  notice. 

The  notice  requirements  are  designed  to  provide  the  public  with 
advance  warning  of  agency  information  dissemination  plans  and  to 


Concern  has  been  expressed  about  the  possible  effect  of  the  public  notice  provisions  on  the 
National  Technical  Information  Service's  ability  to  enter  into  joint  venture  for  the  sale  of  value- 
added  products  with  private  sector  information  vendors.  NTIS  operates  by  law  as  a  revolving 
fund  with  a  requirement  that  its  activities  must  be  self-sustaining  and  has  specific  statutory 
authority  to  enter  into  joint  ventures. 

Because  of  NTIS'  unique  structure  and  express  authority  to  enter  into  joint  ventures,  an  NTIS 
joint  ventures  is  not  affected  by  the  public  notice  provisions  in  H.R.  3695.  The  public  notice  pro- 
vision applies  onlv  to  activities  by  federal  agencies  and  does  not  apply  to  private  sector  activi- 
ties. Given  NTIS  stautory  authority,  an  NTIS  joint  venture  does  not  fall  within  the  public 
notice  provision  of  the  bill. 
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provide  the  public  with  an  opportunity  to  comment.  The  require- 
ments are  not  intended  to  provide  agencies  with  an  excuse  to  avoid 
or  delay  meeting  dissemination  obligations.  The  Committee  hopes 
that  the  objectives  of  providing  notice  can  be  met  without  excessive 
formalism  and  without  unnecessary  litigation. 

The  last  provision  of  paragraph  (4)  requires  agencies  to  comply 
with  the  requirements  of  44  U.S.C.  §  1710.  This  is  a  current  provi- 
sion of  law  requiring  the  head  of  each  agency  to  deliver  to  the  Su- 
perintendent of  Documents  a  copy  of  each  document  published  by 
the  agency  and  requiring  the  Superintendent  to  publish  a  compre- 
hensive index  of  public  documents.  The  GPO  index  fulfills  a  differ- 
ent, and  more  general,  public  notice  function. 

The  cross  reference  in  H.R.  3695  to  the  GPO  indexing  require- 
ment underscores  the  importance  of  the  existing  index  as  a  public 
notice  for  government  publications.  It  is  not  enough  to  make  infor- 
mation available.  People  must  be  informed  where  and  how  the  in- 
formation can  be  obtained.  There  are  Federal  electronic  informa- 
tion products  and  services  that  are  unused  because  all  potential 
users  may  not  be  aware  of  them.  In  general,  the  Federal  govern- 
ment needs  to  do  a  better  job  of  informing  the  public  about  its  in- 
formation products  and  services. 

Section  3506(j)(5)  authorizes  agencies  to  reduce  or  waive  any  user 
fees  for  disseminating  public  information  when  the  agency  deter- 
mines that  the  dissemination  may  enhance  an  agency  mission.  This 
authority  is  included  to  make  clear  that  agencies  have  the  discre- 
tion to  waive  fees  for  disseminating  information  for  particular  pur- 
poses or  to  particular  individuals  or  groups. 

The  waiver  authority  in  H.R.  3695  differs  from  the  waiver  au- 
thority in  the  Freedom  of  Information  Act.  Under  the  FOIA,  agen- 
cies must  waive  fees  for  requesters  who  meet  the  statutory  stand- 
ard. Here,  the  authority  is  wholly  discretionary,  and  the  standard 
in  the  statute  (* 'enhance  an  agency  mission")  is  deliberately  broad. 

The  Committee  considered  and  rejected  making  fee  waivers  for 
dissemination  mandatory.  For  some  agencies,  many  of  its  informa- 
tion users  engage  in  activities  such  as  a  medical  research  that  are 
beneficial  to  the  national  interest.  Many  of  these  users  would  qual- 
ify for  waivers  under  any  public  interest  standard.  A  mandatory 
fee  waiver  requirement  might  make  it  impossible  for  agencies  to 
generate  revenues  necessary  to  support  basic  dissemination  costs. 
Users  willing  to  use  FOIA  procedures  may  still  qualify  for  manda- 
tory waivers  under  that  law,  but  access  procedures  and  rights  may 
differ  from  those  available  under  dissemination  programs. 

Section  3506(j)(6)  lists  five  categories  of  conduct  prohibited, 
unless  specifically  authorized  by  statute.  The  prohibited  conduct 
interferes  with  public  access  to  government  information.  Some  of 
these  prohibitions  are  similar  to  restrictions  included  in  earlier  leg- 
islation authorizing  specific  information  systems  such  as  the  Secu- 
rities and  Exchange  Commission's  EDGAR  system  and  the  Federal 
Maritime  Commission's  Automated  Tariff  Filing  and  Information 
System. 

First,  no  agency  may  establish  an  exclusive,  restricted,  or  other 
distribution  arrangement  that  interferes  with  timely,  equal,  or  eq- 
uitable availability  of  public  information  to  the  public.  The  purpose 
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of  this  provision  is  to  prohibit  agencies  from  establishing  unfair 
monopoly  distribution  arrangements  for  public  information. 

The  underlying  policy  is  that  public  information  should  be  dis- 
seminated to  all  and  that  no  agency  can  or  should  grant  itself  or 
any  other  person  a  franchise  over  public  information.  No  agency 
may  give  any  user  or  class  of  users  an  unfair  advantage  in  the  dis- 
semination of  public  information.  This  is  fully  consistent  with  the 
policy  against  copyright  of  Federal  government  information  in  sec- 
tion 105  of  the  Copyright  Act.^o 

The  prohibition  against  exclusive  distribution  arrangements  rec- 
ognizes that  an  agency  may  use  a  contractor  or  cooperative  agree- 
ment to  operate  an  information  dissemination  system  on  behalf  of 
the  agency.  An  agency  contractor  may  receive  public  information 
from  or  on  behalf  of  the  agency  and  then  disseminate  the  informa- 
tion to  others  under  the  contract.  While  such  distribution  arrange- 
ments have  monopoly  elements,  they  are  acceptable  if  the  distribu- 
tion does  not  interfere  with  timely  or  equal  availability  of  public 
information  to  the  public. 

In  other  words,  a  contractor  may  operate  an  information  dissemi- 
nation system  on  behalf  of  an  agency  if  the  contractor  disseminates 
information  to  the  public  on  the  same  terms  (including  a  price  no 
higher  than  the  agency  could  charge)  that  the  agency  would  if  the 
agency  operated  the  system  itself.  The  bill  is  not  intended  to  pre- 
vent agencies  from  using  contractors  to  operate  information  sys- 
tems if  the  public  is  not  in  any  way  disadvantaged  as  a  result.  The 
data  must  remain  available  to  the  public  as  provided  in  H.R.  3695 
and  other  laws. 

No  agency  contractor  may  be  permitted  to  make  use  of  informa- 
tion— other  than  for  legitimate  agency  purposes — before  the  infor- 
mation is  made  available  to  other  public  users.  No  agency  contrac- 
tor may  be  permitted  to  discriminate  among  public  users  or  to 
deny,  delay,  or  otherwise  limit  access  or  charge  higher  prices  to 
users  who  may  be  competitors  with  the  contractor  in  the  commer- 
cial marketplace  for  agency  information. 

The  SEC's  contract  providing  for  operation  of  the  EDGAR  dis- 
semination system  is  an  example  of  a  dissemination  contract  gener- 
ally consistent  with  H.R.  3695.^^  EDGAR  information  must  be 
available  on  equal  terms  to  all  public  users  through  direct  inter- 
connection with  the  EDGAR  system.  This  enables  others  to  obtain 
timely,  on-line  access  to  sensitive  financial  data  in  a  manner  that 
prevents  the  contractor  from  having  an  unfair  advantage.  The  con- 
tractor may  compete  in  the  commercial  marketplace  for  informa- 
tion products  and  services  not  required  under  the  SEC  contract. 

In  addition,  the  EDGAR  contract  provides  for  a  ''Chinese  Wall" 
to  prevent  the  contractor  (who  receives  filings  on  behalf  of  the 


*°  The  inability  of  the  federal  government  to  copyright  information  in  the  United  States  does 
not  necessarily  mean  that  the  government  cannot  copyright  information  abroad.  Nothing  in 
H.R.  3695  limits  the  ability  of  the  federal  government  to  copyright  information  in  other  coun- 
tries. However,  the  federal  government  may  not  impose  any  domestic  restrictions  on  informa- 
tion that  are  inconsistent  with  H.R.  3695  in  order  to  preserve  rights  under  foreign  copyright 
laws.  Assuring  unrestricted  domestic  use  is  a  higher  priority  than  preserving  foreign  copyright 
rights  or  foreign  commercial  opportunities. 

^  ^  The  SEC's  dissemination  system  is  also  consistent  with  H.R.  3695  because  it  is  expressly 
authorized  for  by  statute.  Public  Law  100-181  authorized  the  EDGAR  system  and  established 
the  specific  terms  of  operation  in  statute. 
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agency)  from  making  use  of  any  EDGAR  information  before  public 
release.  Because  SEC  information  frequently  has  direct  impact  on 
the  financial  markets,  it  is  especially  important  that  the  EDGAR 
contractor  not  have  even  a  slight  time  advantage  over  members  of 
the  public. 

Second,  no  agency  may  restrict  or  regulate  the  use,  resale,  or  re- 
dissemination  of  public  information  products  or  services  by  the 
public.  Except  where  a  statute  specifically  authorizes  such  a  re- 
striction, public  information  may  continue  to  be  used,  republished, 
resold,  extracted,  and  redisseminated  in  any  way  by  any  person. 

This  prohibition  is  also  fully  consistent  with  the  policy  against 
Federal  Government  copyright  in  section  105  of  the  Cop5rright  Act. 
The  Federal  Government  has  expressly  disclaimed  the  ability  to 
control  the  republication  and  reuse  of  its  information.  The  prohibi- 
tion in  H.R.  3695  underscores  that  policy  and  strengthens  it  by  pro- 
hibiting copyright-like  controls,  licensing  agreements,  and  any 
other  agency  actions  that  have  the  effect  of  restricting  use  or  redis- 
closure  of  public  information. 

Many  companies  republish  government  data  on  paper  or  elec- 
tronically. They  are  free  to  do  so  and  to  resell  government  data,  in 
whole  or  in  part,  at  any  price  that  the  public  is  willing  to  pay.  An 
agency  may  not  justify  restrictions  on  public  data  on  the  grounds 
that  the  information  will  be  misquoted,  misunderstood,  or  misused. 
These  are  consequences  of  the  free  marketplace  in  speech  and 
ideas  that  is  at  the  heart  of  American  democracy.  Similarly,  an 
agency  may  not  withhold  public  data  because  it  is  incomplete,  em- 
barrassing to  the  agency,  or  part  of  a  larger  value  added  agency 
product  or  service. 

The  evils  of  government  restrictions  on  use  of  public  informa- 
tion— including  political  control  of  speech  and  higher  prices — are 
considerably  worse  than  anything  that  could  result  from  any  use  of 
public  information.  Agencies  may,  of  course,  take  lawful  actions  to 
ameliorate  any  potential  negative  sequences  that  result  from  the 
way  in  which  others  use  government  information. 

Third,  agencies  are  prohibited  from  charging  fees  or  royalties  for 
resale  or  redissemination  of  public  information.  Any  person  who 
has  acquired  public  information  may  use  it,  sell  it,  or  otherwise  dis- 
seminate it  without  paying  any  additional  fees  or  royalties  to  the 
government.  Public  information  may  be  used,  sold,  or  redisseminat- 
ed whether  or  not  the  person  paid  any  fees  to  the  government  to 
obtain  the  information.  The  prohibition  is  also  fully  consistent  with 
the  policy  against  Federal  Government  copjrright  in  section  105  of 
the  Copyright  Act.  The  prohibitions  against  restrictions  and 
against  royalties  follow  directly  from  the  statutory  limitation 
against  government  copjn^ight.  Copyright  is  the  mechanism  avail- 
able to  authors  to  prevent  others  from  using  or  reselling  their 
work.  Since  the  government  has  disclaimed  the  ability  to  copyright 
its  own  information,  it  has  also  disclaimed  the  ability  to  restrict 
use  of  data  and  to  charge  royalties.  The  prohibitions  in  H.R.  3695 
are  simply  in  furtherance  of  Federal  copyright  policy  that  has  been 
in  place  since  the  beginning  of  the  century. 

Fourth,  agencies  are  prohibited  from  establishing  user  fees  for 
public  information  products  that  exceed  the  marginal  cost  of  dis- 
semination. This  is  consistent  with  a  previous  finding  and  recom- 
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mendation  made  by  the  Committee  in  1986,^2  g^^^  ^^^^i  current 
0MB  policies.  ^3  While  current  user  fee  policies  for  other  goods  and 
services  may  support  other  types  of  price  structures,  information 
products  can  only  by  priced  at  marginal  cost  of  dissemination.^^ 
The  government  should  not  treat  its  information  dissemination  ac- 
tivities as  general  revenue  sources.  It  is  the  policy  of  H.R.  3695  that 
the  government  should  not  make  a  profit  by  selling  public  informa- 
tion collected  and  compiled  at  taxpayer  expense  to  the  American 
public. 

Costs  of  data  creation,  collection,  processing,  and  similar  func- 
tions are  not  recoverable  from  public  users.  Typically,  these  costs 
would  be  incurred  by  the  government  whether  or  not  the  informa- 
tion is  disseminated  to  the  public. 

When  an  agency  offers  different  information  products,  the  fees 
for  each  product  should  be  based  on  the  marginal  cost  of  providing 
that  product.  Costs  that  cannot  be  clearly  identified  with  an  indi- 
vidual product  should  be  allocated  in  a  reasonable  manner.  Any 
unrecovered  expenses  associated  with  dissemination  within  the 
agency,  to  other  agencies,  to  other  governmental  entities,  or  under 
a  fee  waiver  may  not  be  recovered  from  public  users. 

The  marginal  cost  pricing  standard  in  H.R.  3605  does  not  affect 
fees  chargeable  under  the  Freedom  of  Information  Act  or  by  the 
Government  Printing  Office.  In  both  cases,  a  specific  alternate  fee 
structure  is  expressly  authorized  by  law. 

The  Committee  has  deliberately  restricted  the  marginal  cost  pric- 
ing standard  to  information  products.  These  include  hard  copy 
products  such  as  books,  periodicals,  floppy  disks,  magnetic  tape, 
CR-ROM,  and  similar  physical  products.  For  information  products 
of  this  type,  the  average  cost  of  the  product  (including  set-up  costs 
attributable  to  preparing  the  first  copy)  is  likely  to  approxim.ate 
the  marginal  cost. 

In  cases  where  an  information  product  is  prepared  for  internal 
agency  use,  the  set-up  costs  would  be  incurred  despite  any  public 
dissemination  obligation  and  should  be  borne  by  the  agency.  Where 
an  information  product  has  been  prepared  solely  for  public  dissemi- 
nation, set-up  costs  may  be  averaged  over  the  entire  run.  This 
many  require  estimates  of  demand,  especially  for  new  information 
products. 


*2  1986  Information  Policy  Report  at  10,  12. 

'^^  Id.  at  40.  Even  OMB's  January  1989  Advance  Notice  of  Further  Policy  Development — 
which  was  heavily  criticized  as  too  restrictive  and  as  discouraging  disclosure — recognized  that 
information  products  should  be  priced  differently  than  other  goods  and  services.  0MB  indicated 
support  for  information  prices  based  on  cost  of  dissemination.  See  54  Federal  Register  218  (Janu- 
ary 4,  1989). 

^*  1986  Information  Policy  Report  at  10,  12,  40-43.  See  also  the  January  12,  1990,  opinion  by 
the  Comptroller  General  regarding  the  pricing  of  information  services  by  the  Library  of  Con- 
gress. GAO  found  that  the  User  Fee  Statute,  31  U.S.C.  §  9701,  did  not  support  fees  for  informa- 
tion based  on  a  subscriber's  use  of  data.  GAO  noted  that  the  enforcement  of  licensing  agree- 
ments that  reimburse  an  agency  for  lost  sales  appear  questionable  in  light  of  the  policy  of  the 
Copyright  Act.  If  there  was  ever  any  doubt  on  this  point,  either  before  or  after  the  GAO  deci- 
sion, H.R.  3695  resolves  the  matter  definitively. 

■^^  Agencies  specifically  authorized  by  statute  to  set  fees  for  information  products  on  an  alter- 
nate basis  may  continue  to  do  so.  Examples  of  other  statues  that  specifically  authorize  fees  are 
44  U.S.C.  §  1708  (authorizing  the  Public  Printer  to  set  charges  at  cost  plus  50  percent);  15  U.S.C. 
§§  1153,  3704b  (requiring  publications  of  the  National  Technical  Information  Service  to  be  self- 
sustaining).  The  User  Fee  Statute,  31  U.S.C.  §  9701,  does  not  qualify.  See  also  the  remarks  of 
Rep.  Glenn  English,  132  Cong.  Rec.  H9464  (October  8,  1986)  (daily  edition)  (describing  statutes 
providing  alternate  fees  for  purposes  of  the  Freedom  of  Information  Act). 
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The  pricing  of  information  services — which  include  online  access 
to  computerized  databases — is  a  more  complex  problem.  The  costs 
of  establishing  and  operating  large  online  computer  systems  can  be 
very  large.  Even  where  an  information  system  is  being  established 
to  meet  agency  needs,  the  costs  of  a  public  dissemination  subsys- 
tem may  be  significant. 

As  a  result,  the  average  cost  and  the  marginal  cost  of  an  infor- 
mation service  can  differ  tremendously.  Identifying  and  accounting 
for  costs,  many  of  which  are  incurred  at  a  time  that  is  remote  from 
the  provision  of  a  service,  is  not  a  simple  task. 

While  the  Committee's  preference  remains  with  a  low  price,  mar- 
ginal cost  approach,  the  Committee  is  not  prepared  at  this  time  to 
impose  a  statutory  pricing  scheme  for  information  services.  Too 
strict  a  pricing  standard  may  acutally  inhibit  the  public  availabil- 
ity of  online  computerized  services  by  making  it  fiscally  impossible 
for  agencies  to  support  dissemination  activities.  For  large,  expen- 
sive computer  systems,  the  best  way  to  resolve  information  service 
pricing  issues  is  when  the  systems  are  authorized  by  Congress. 

Fifth,  agencies  are  prohibited  from  establishing  new  information 
sales  and  dissemination  programs  without  providing  advance  notice 
to  the  Public  Printer. 

This  prohibition  serves  as  a  procedural  safeguard  to  identify  pro- 
posed programs  that  might  otherwise  duplicate  existing  informa- 
tion dissemination  programs  of  the  Superintendent  of  Documents. 
The  langiiage  affirms  the  general  legislative  intent  of  the  programs 
and  services  of  the  Superintendent,  which  were  established  by  Con- 
gress to  eliminate  the  costly  duplication  of  effort  within  the  Gov- 
ernment and  to  offer  the  public  a  single,  practical,  and  popularly 
recognized  source  for  obtaining  government  information.  While 
there  may  be  instances  in  which  agencies  could  justify  establishing 
there  own  dissemination  outlets  for  individual  information  prod- 
ucts and  services,  the  proliferation  of  programs  would  conflict  with 
the  goal  of  the  improving  cost-effective  public  access  to  government 
information  and  services. 

Section  3506(j)(7)  lists  six  factors  that  an  agency  must  consider 
when  determining  how  to  fulfill  public  information  dissemination 
functions.  The  purpose  of  this  list  is  to  make  certain  that  an 
agency  has  given  appropriate  consideration  to  a  uniform  set  of  con- 
cerns determined  by  Congress  to  be  relevant  to  decision  making. 
The  list  is  not  intended  to  discourage  dissemination  but  only  to 
insure  a  uniform  evaluation  of  standard  criteria  when  agencies  are 
making  decisions  about  whether  and  how  to  disseminate  informa- 
tion. The  operative  word  is  ''consider",  used  here  in  its  ordinary 
sense  of  "think  about  with  care  or  caution." 

The  first  factor  is  whether  dissemination  is  required  by  law. 
Each  agency  must  carry  out  any  dissemination  functions  that  are 
required  by  law.  Nothing  in  H.R.  3695  exempts  an  agency  from 
complying  with  any  statutory  dissemination  obligations. 

The  second  factor  is  whether  dissemination  is  necessary  for  the 
proper  performance  of  the  functions  of  the  agency.  This  factor  is 
included  because  not  all  essential  dissemination  programs  are  ex- 
pressly required  by  statute.  Often,  basic  dissemination  activities 
are  implied  by  statute  or  have  become  a  necessary  agency  function 
through  policy  or  practice.  Any  dissemination  activity  that  an 
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agency  recognizes  to  be  necessary  for  the  proper  performance  of 
agency  functions  should  be  continued  or  undertaken. 

The  third  factor  is  whether  disseminating  pubhc  information 
would  assist  in  public  oversight  of  agency  operations  or  would  pro- 
mote the  general  social  or  economic  welfare  of  the  United  States. 
This  very  broad  standard  is  included  to  make  sure  that  an  agency 
gives  some  consideration  to  information  needs  that  arise  outside 
direct  conduct  of  the  agency  program. 

Because  of  the  breadth  of  this  factor,  it  is  not  intended  to  be 
mandatory.  Agencies  must  evaluate  the  factor  in  all  cases,  but  they 
are  not  required  to  actively  disseminate  all  information  that  quali- 
fies. By  contrast,  the  first  two  factors — required  by  law  and  neces- 
sary for  proper  performance — are  by  their  nature  mandatory. 
Agencies  must  disseminate  information  that  meets  either  of  the 
first  two  factors. 

The  third  factor  requires  the  exercise  of  discretion  by  an  agency 
and  a  balancing  of  interests.  Obviously,  any  information  main- 
tained by  an  agency  would  help  in  some  kind  of  oversight  of  agency 
operations.  The  agency  must  balance  the  importance  of  the  infor- 
mation to  oversight  against  the  costs  and  consequences  of  support- 
ing or  operating  a  dissemination  system. 

Similarly,  the  dissemination  of  much  Federal  information  pro- 
motes the  general  social  or  economic  welfare.  This  is  especially 
true  when  there  is  a  likelihood  that  there  will  be  significant  public 
demand  for  data  or  when  a  secondary  market  in  the  data  will  be 
established.  Here  too,  a  balancing  of  the  different  interests  is  re- 
quired. The  creation  of  a  secondary  market  is  prima  facie  evidence 
that  dissemination  of  the  data  would  promote  the  economic  welfare 
of  the  United  States. 

An  agency  may  find  it  feasible  to  provide  for  additional  types  of 
dissemination — including  electronic  dissemination — without  great 
difficulty.  When  this  is  true,  it  is  a  principal  purpose  of  H.R.  3695 
to  encourage  agencies  to  make  data  available.  The  release  of  a  copy 
of  a  database  on  tape  or  disk  or  the  addition  of  the  database  to  an 
existing  electronic  information  system  should  be  considered  if  the 
needs  of  the  user  community  would  be  served. 

The  fourth  factor  requires  an  agency  to  consider  if  an  informa- 
tion product  or  service  available  from  other  public  or  private 
sources  is  equivalent  to  an  agency  product  or  service  and  reason- 
ably achieves  the  dissemination  objectives  of  the  agency  product  or 
service. 

Knowing  that  an  equivalent  product  or  service  exists  may  help 
an  agency  avoid  a  conflict  with  a  secondary  principle.  For  example, 
an  agency  may  find  that  an  equivalent  product  or  service  is  avail- 
able from  a  Federal  agency,  state  or  local  agency,  non-profit  orga- 
nization, or  private  vendor.  This  information  may  help  an  agency 
in  determining  how  best  to  allocate  scarce  dissemination  resources. 

For  example,  assume  that  an  agency  has  funds  to  disseminate 
one  product  but  has  two  products  eligible  for  dissemination.  Know- 
ing that  one  of  those  products  is  already  published  and  available  to 
users  may  suggest  that  the  public  interest  would  be  best  served  by 
selection  of  a  different  publication.  Similarly  identifying  other 
products  may  help  an  agency  to  avoid  unnecessary  competition 
with  the  private  sector. 
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The  requirement  for  considering  whether  there  are  competing 
products  or  services  does  not  in  any  way  exempt  an  agency  from 
complying  with  dissemination  requirements  under  the  Paperwork 
Reduction  Act  or  other  laws.  Agencies  must  continue  to  fulfill  dis- 
semination requirements.  Avoiding  competition  with  the  private 
sector  is  a  factor  to  be  considered,  but  it  is  not  the  principal  focus 
of  dissemination  policy  under  H.R.  3695.^^  Fulfilling  agency  dis- 
semination objectives  is  of  paramount  importance.  This  is  empha- 
sized by  the  further  requirement  that  an  agency  consider  whether 
an  equivalent  product  or  service  reasonably  achieves  the  dissemi- 
nation objectives  of  the  agency  product  or  service. 

Defining  the  dissemination  objectives  for  an  information  product 
or  service  will  vary.  Relevant  factors  may  include  the  need  for  an 
official  government  information  product,  the  needs  of  depository  li- 
brary users,  the  cost  and  availability  of  competing  products,  and 
the  level  of  service  available  elsewhere.  For  each  product  or  serv- 
ice, each  agency  may  have  a  different  set  of  objectives. 

To  satisfy  this  factor,  an  agency  must  consider  the  availability 
and  nature  of  similar  products  or  services.  The  mere  existence  of 
an  equivalent  product  or  service  would  not  preclude  an  agency 
from  offering  a  product  or  service.  Even  if  an  equivalent  product  or 
service  fully  met  the  dissemination  objectives  of  the  agency,  the 
agency  could  still  determine  that  its  own  dissemination  program 
should  continue.. 

For  example,  despite  any  equivalent  products,  an  agency  would 
be  obliged  to  offer  a  product  required  by  law  or  necessary  for  the 
proper  performance  of  the  agency's  functions.  An  agency  retains 
the  ability  to  offer  an  important  product  or  service  despite  the 
availability  of  equivalent  products  or  services  from  other  public  or 
private  providers.  All  that  is  required  is  that  an  agency  include  as 
part  of  its  decision  making  process  reasonable  consideration  of 
other  products  or  services.  The  decision  to  proceed  or  not  depends 
on  legal  requirements  and  the  agency's  judgment.  The  availability 
of  similar  products  and  services  may  also  affect  the  choice  of  a  pub- 
lication format  for  an  agency  product  or  service.  An  agency  may 
choose  not  to  duplicate  a  format  already  available. 

The  fifth  factor  requires  consideration  of  dissemination  methods 
that  will  maximize  the  utility  of  information  to  the  public.  This 
factor  focuses  on  how  to  release  information  rather  than  on  wheth- 
er to  disseminate.  The  purpose  is  to  focus  agency  attention  on  the 
needs  of  public  users.  It  will  frequently  be  possible  for  agencies  to 
structure  a  dissemination  system  to  meet  public  needs  without  in- 
creasing the  costs  of  establishing  or  operating  the  system.  User- 
friendly  computer  access  can  be  provided  at  little  or  no  additional 
cost. 

Agencies  are  not  required  to  spend  resources  considering  public 
needs  in  the  abstract.  For  example,  an  agency  with  a  $100,000  dis- 
semination budget  need  not  worry  about  the  benefits  of  a  full-fea- 
tured, online  dissemination  system  that  costs  $50  million.  Agencies 
must  operate  within  the  realm  of  the  possible  and  the  practical. 


*^  The  Committee  expressly  rejects  the  policy  in  0MB  Circular  A- 130  that  requires  agencies 
to  defer  to  private  sector  dissemination  activities  and  plans  in  some  circumstances. 
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The  sixth  factor  requires  agencies  to  consider  the  economy  and 
efficiency  of  government  operations.  This  is  a  standard  consider- 
ation in  all  government  decision  making  and  is  included  here  so 
that  its  absence  would  not  be  taken  as  significant. 

It  is  apparent  that  the  government  does  not  have  the  funds  or 
the  capability  to  meet  all  public  needs  for  public  information  prod- 
ucts and  services.  Budgetary  and  other  restrictions  will  prevent 
agencies  from  completely  carrying  out  the  intent  of  H.R.  3695  to 
make  public  information  available  in  ways  that  meet  public  needs. 
Within  the  constraints  imposed  by  limited  resources,  agencies 
should  strive  to  meet  the  objectives  of  H.R.  3695  to  the  greatest 
extent  possible.  The  public  notice  provisions  added  to  section 
3506(jX4)  will  help  to  ensure  that  public  needs  will  be  fully  and 
fairly  considered  when  dissemination  decisions  are  made. 

F.  AGENCY  PROPOSAL  AND  DIRECTOR'S  REVIEW  OF  INFORMATION 
COLLECTION  REQUESTS  AND  CHANGES  (SECTION  106) 

Section  106  amends  section  3507  of  title  44,  U.S.C.,  so  that  it  will 
contain  all  provisions  concerning  OIRA's  review  of  information  col- 
lection requests.  Among  the  new  or  substantially  revised  subsec- 
tions are  those  establishing  a  new  procedure  for  the  Director's 
review  of  an  information  collection  request  not  contained  in  a  rule 
(section  350T(b));  Comptroller  General  oversight  of  OIRA's  disap- 
provals or  modifications  of  proposed  information  collection  requests 
(section  3507(d));  reporting  about,  and  Comptroller  General  over- 
sight of  independent  regulatory  agency  overrides  of  Director  disap- 
provals (section  3507(h));  and  fast  track  approvals  of  proposed 
changes  in  information  collection  requests  that  result  in  reduced 
burdens  (section  3507(i)). 

As  a  consequence  of  this  consohdation,  section  3504(h)  of  the  cur- 
rent law,  concerning  information  collection  requests  contained  in 
rules,  becomes  section  3507(c)  and  is  substantially  unchanged. 

Section  3507(a)  reiterates  the  requirements  of  current  law  that 
agency  submissions  of  proposed  information  collection  requests  for 
OIRA  re\iew  be  preceded  by  extensive  and  conscientious  agency  ef- 
forts to  see  that  the  proposals  are  the  least  burdensome  and  most 
useful  possible.  The  pro\dsion  for  Federal  Register  notice  of  the 
submission  to  OIRA  for  review  requires  that  the  reviewing  OIRA 
desk  officer  be  identified  by  name,  together  with  an  address  and 
telephone  number,  to  encourage  direct  public  comment. 

Section  3507(b)  is  modified  to  make  it  clear  that  it  applies  only  to 
requests  not  contained  in  a  rule.  OIRA  would  be  required  to  ex- 
plain in  detail  any  action  to  disapprove  or  approve  with  substan- 
tive changes  such  information  collect  requests.  As  with  the  expla- 
nation requirement  under  section  3505,  the  Committee  means  the 
term  "substantive  change"  to  cover  any  significant  action  that  af- 
fects or  relates  to  the  content  of  any  agency  submission.  It  is  not 
meant  to  include  stylistic,  clerical  or  grammatical  matters;  simply 
descriptions  of  a  submission;  or  status  reports.  It  does  mean  to  in- 
clude, but  is  not  limited  to,  modifications  of  agency  cost/benefit 
analyses;  suggested  changes  to  or  criticisms  of  the  proposal;  alter- 
ation of  recordkeeping  or  reporting  requirements;  and  assessments 
of  the  burden  or  impact  of  agency  submissions. 
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This  meaning  of  the  nature  of  substantive  changes  is  applicable 
to  all  instances  in  section  3507  and  elsewhere  in  the  bill  where  ex- 
planations of  review  actions  are  required  to  be  provided.  Again, 
this  change  is  needed  to  stress  the  importance  of  full  explanation 
of  OIRA  decisions.  It  is  intended  to  require  OIRA  to  prevent  the 
use  of  explanations  which  contain  simplistic  boilerplate  and  conclu- 
sory  terminology  which  recite  statutory  language,  e.g.,  "not  nece- 
sary  for  the  proper  performance  of  agency  function"  or  lacks  prac- 
tical utility,"  which  do  not  specifically  explain  how  or  why  OIRA 
has  determined  that  the  proposal  is  inappropriate. 

Section  3507(b)  is  also  amended  to  prohibit  the  Director  from  is- 
suing any  determination  until  30  days  after  Federal  Register  publi- 
cation of  the  notice  of  submission.  The  purpose  of  this  subsection  is 
to  allow  time  for  receipt  and  consideration  by  OIRA  of  public  com- 
ments as  announced  by  agencies  through  notices  in  the  Federal 
Register. 

Section  3507(c)  formerly  section  3504(h)  with  modifications,  pre- 
scribes the  procedure  for  the  Director's  review  of  an  information 
collection  request  contained  in  a  rule.  As  soon  as  practicable,  but 
no  later  than  the  publication  of  a  notice  of  proposed  rulemaking  in 
the  Federal  Register  which  invites  public  comments,  an  agency 
must  forward  to  the  Director  a  copy  of  the  proposed  information 
collection  request  together  with  other  materials  required  under  sec- 
tion 3507(a)(2).  Not  later  than  60  days  after  Federal  Register  publi- 
cation, the  Director  may  file  comments  on  the  request.  When  the 
agency  publishes  the  final  rule  in  the  Federal  Register,  it  must  ex- 
plain how  the  request  responds  to  the  comments  filed  by  the  Direc- 
tor and  the  public  and  why  it  rejected  those  comments.  The  Direc- 
tor may  not  disapprove  an  information  collection  request  contained 
in  a  rule  if  he  does  not  file  timely  comments. 

The  Director  may  disapprove  information  collection  requests  con- 
tained in  a  rule  only  if  they  do  not  conform  to  the  requirements  of 
section  3507(c)(1);  that  is,  if  the  Director  finds,  within  60  days  of  the 
publication  of  a  final  rule,  that  the  agency's  response  to  his  or  her 
comments  was  to  a  significant  extent  unreasonable;  or  if  the  infor- 
mation collection  request  in  the  final  rule  was  substantively  modi- 
fied and  the  Director  was  not  informed  of  the  modification  at  least 
60  days  before  the  issuance  of  the  final  rule.  The  Director's  deci- 
sion to  disapprove  or  substantively  modify  an  information  collec- 
tion request  contained  in  a  rule  must  be  accompanied  by  a  de- 
tailed, written  explanation  of  the  reasons  thereof  and  must  be 
made  publicly  available.  Judicial  review  of  a  decision  of  the  Direc- 
tor to  approve  or  not  to  act  upon  an  information  collection  request 
is  precluded. 

There  are  two  changes  from  current  law.  First,  the  words  "to  a 
significant  extent"  are  added  before  the  word  "unreasonable."  This 
change  is  needed  because  the  Committee  believes  that  OIRA  has 
often  used  this  post-final  rule  stage  review  as  simply  a  second 
review,  not  a  narrow  inquiry  limited  to  an  assessment  of  the  agen- 
cy's arguments  in  favor  of  its  proposal.  The  second  change  is  to  re- 
quire the  Director  to  provide  a  detailed  justification  not  only  of  dis- 
approvals but  also  of  approvals  with  substantive  changes. 

The  Committee  has  reviewed  OIRA's  recordkeeping  methods  for 
information  collection  activities  and  believes  that  improvements 
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should  be  made.  As  it  relates  to  information  collection  requests 
contained  in  a  rule,  OIRA's  cataloging  is  basically  non-existent.  At 
a  minimum,  it  is  expected  that  OIRA  will  clearly  delineate  infor- 
mation collection  requests  contained  in  a  rule  from  those  not  con- 
tained in  a  rule  in  its  monthly  Action  List.  Additionally,  the  Action 
List  will  indicate  at  what  stage  the  rulemaking  is  (e.g.,  NPRM  or 
final). 

Section  3507(d)  is  amended  to  include  a  mechanism  for  congres- 
sional oversight  of  OIRA  disapprovals  or  substantive  modifications 
of  information  collection  proposals  contained  in  rules.  OIRA  is  re- 
quired to  notify  the  agency  of  its  action  and  provide  it  with  a  de- 
tailed written  explanation  of  its  decisions.  The  Comptroller  Gener- 
al is  directed  to  conduct  annual  random  audits  of  disapprovals  and 
approvals  by  OIRA,  including  a  determination  whether  applicable 
standards  of  the  Act  have  been  applied,  and  to  report  the  findings 
to  the  Congress.  The  application  of  the  Comptroller  General  audit 
only  to  rule-based  requests  stems  from  the  Committee's  desire  to 
prevent  unwarranted  OIRA  interference  in  procedures  otherwise 
controlled  by  the  Administrative  Procedure  Act.  Subsection  (d)  is 
also  designed  to  shine  the  light  of  the  Acts'  specific  standards  on 
OIRA  to  help  assure  that  its  decisionmaking  is  proper  under  the 
Act. 

Section  3507(h),  formerly  section  3507(c),  is  amended  to  establish 
new  procedures  with  respect  to  the  reporting  of  independent  regu- 
latory agency  overrides  of  OIRA  disapprovals  or  substantive  modifi- 
cations of  proposed  information  collection  requests.  An  agency 
override  action,  together  with  OIRA  explanation  for  its  action  and 
the  agency's  reasons  for  the  override,  must  be  published  in  the 
Federal  Register  by  the  agency,  and  a  copy  sent  to  the  Comptroller 
General.  The  Comptroller  General  is  to  conduct  an  annual  audit  of 
all  such  overrides,  including  an  evaluation  whether  the  agencies 
have  properly  applied  the  standards  in  the  Act,  and  report  his  find- 
ings to  the  Congress.  These  new  reporting  and  oversight  require- 
ments are  designed  to  improve  agency  accountability  and  is  consist- 
ent with  other  similar  portions  of  the  bill. 

Finally,  section  3507(i)  is  added  to  provide  an  expedited  process 
to  allow  a  burden-decreasing  change  to  an  existing  information  col- 
lection request  that  is  not  yet  up  for  renewal  or  review  without 
triggering  the  formal  procedures  of  this  section.  Such  requests  for 
changes  are  to  be  approved  within  30  days  if  the  request  has  a  cur- 
rent control  number  and  the  Director  determines  that  the  revision 
reduces  the  burden  of  the  existing  request  and  does  not  substantial- 
ly change  the  information  collection  request.  If  approved,  the  re- 
vised request  remains  in  effect  for  the  remainder  of  the  period  for 
which  it  was  originally  approved.  Presently,  agencies  have  a  disin- 
centive to  simplify  their  request  forms,  since  all  such  changes  are 
subject  to  OIRA  review.  This  subsection  would  encourage  the  bene- 
ficial agency  action  of  simplification  and  avoid  the  unwarranted 
consequence  of  unnecessarily  continued  burden.  It  is  intended  that 
an  agency  publish  a  notice  in  the  Federal  Register  indicating  a  pro- 
posed burden  reduction  submission  has  been  made  to  OIRA  under 
this  expedited  review  process. 
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G.  DETERMINATION  OF  NECESSITY  FOR  INFORMATION  (SECTION  107) 

Section  3508  of  title  44,  U.S.C.,  is  amended  to  clarify  that  the  Di- 
rector's authority  to  determine  the  necessity  of  a  collection  of  infor- 
mation under  an  existing  information  collection  request  contained 
in  a  rule  is  limited  to  his  authority  under  section  3506(f)  and 
3507(e),  concerning  regulatory  paperwork  renewal  and  initial  re- 
views, respectively.  Henceforth,  he  or  she  will  not  be  able  to  reach 
back  and  change  an  existing  information  collection  request  author- 
ity in  an  approved  and  valid  rule. 

This  modification  is  intended  to  reinforce  the  special  nature  of 
regulatory  paperwork  in  the  statutory  scheme.  Since  the  enact- 
ment of  the  Paperwork  Reduction  Act,  OIRA  has  interpreted  the 
last  sentence  of  that  section  to  provide  with  the  statutory  right  to 
require  agencies,  at  any  time  during  the  active  life  of  an  informa- 
tion collection  request,  to  resubmit  the  request  for  a  full  review 
under  section  3507.  The  sentence  reads: 

To  the  extent,  if  any,  that  the  Director  deatermines  that 
the  collection  of  information  by  an  agency  is  unnecessary, 
for  any  reason,  the  agency  may  not  engage  in  the  collec- 
tion of  information. 

This  language  had  existed  for  38  years  in  the  Federal  Reports  Act 
(at  former  44  U.S.C.  sec.  3506),  the  predecessor  statute  to  the  1980 
Paperwork  Reduction  Act,  and  was  folded  into  section  3508  of  that 
Act. 

The  1942  language  did  not  change  after  Federal  administrative 
procedural  law  was  codified  under  the  Administrative  Procedures 
Act,  which  set  forth  the  outline  of  agency  'lawmaking"  and  public 
participation  in  the  process.  H.R.  3695  would  change  section  3508 
by  inserting  language  which  limits  OIRA's  power  to  compel  review 
of  an  existing  information  collection  request  to  requests  that  are 
not  contained  in  rules.  This  change,  the  Committee  believes,  would 
bring  the  Paperwork  Reduction  Act  into  conformance  with  the 
scheme  of  the  APA,  because  an  information  collection  request  con- 
tained in  a  rule  is  part  of  a  regulation  and  should  not  be  subject  to 
mid-stream  reviews  outside  the  scope  of  the  APA. 

H.  RESPONSIVENESS  TO  CONGRESS  (SECTION  108) 

The  coverage  of  the  Director's  report  to  Congress,  required  under 
section  3514(a),  is  expanded  to  include:  (1)  an  evaluation  of  the  fea- 
sibility and  means  of  enhancing  public  access  (including  access  by 
electronic  media)  to  government  information,  including  informa- 
tion related  to  information  collection  activities;  (2)  a  summary  of 
the  results  of  the  selective  reviews  conducted  in  accorance  with  sec- 
tion 3513;  (3)  the  Privacy  Act  report,  when  required  by  5  U.S.C. 
552a(s);  (4)  the  report  on  matching  programs  required  by  5  U.S.C. 
552a(u)(6);  and  (5)  an  analysis  of  agency  compliance  with  informa- 
tion dissemination  guidance  issued  under  section  3504(h)  and  the 
effectiveness  of  the  guidance. 

I.  ACCESS  TO  INFORMATION  (SECTION  109) 

Conforming  amendments  are  made  to  section  3519  to  account  for 
the  new  oversight  duties  of  the  Comptroller  General  set  forth  in 


61 


the  bill.  Particular  attention  is  given  to  Comptroller  General 
review  of  the  annual  reports  of  the  agencies  and  the  performance 
of  OIRA  in  fulfilling  the  burden  reduction  function  added  by  sec- 
tion 3504(c)(8),  with  special  emphasis  on  the  area  of  procurement, 
small  business,  and  taxation  which  traditionally  have  received  less 
than  intense  review  by  OIRA.  The  Comptroller  General  must 
submit  an  annual  report  to  Congress  on  these  matters.  Also,  no 
later  than  6  months  prior  to  the  expiration  date  of  the  authoriza- 
tion for  funding  under  section  3520(a),  the  Comptroller  General  is 
directed  to  report  to  the  House  Committee  on  Government  Oper- 
ations and  the  Senate  Committee  on  Governmental  Affairs  on  the 
overall  effectiveness  of  OIRA  and  the  agencies  in  fulfilling  the 
functions  assigned  by  section  3504.  The  report  must  include  recom- 
mendations for  changes  in  the  law  or  administrative  improvements 
necessary  to  better  achieve  the  responsibilities  assigned  under  the 
law. 

J.  REPORT  ON  FEDERAL  INFORMATION  LOCATOR  SYSTEM  (SECTION  111) 

Within  one  year  of  the  date  of  enactment,  the  Director  of  0MB  is 
required  to  submit  a  report  to  the  House  Committee  on  Govern- 
ment Operations  and  the  Senate  Committee  on  Governmental  Af- 
fairs on  maintaining  and  improving  the  Federal  Information  Loca- 
tor System  established  under  44  U.S.C.  3511.  The  report  is  to  in- 
clude an  assessment  of  the  feasibility  of  maintaining  in  the  System 
a  comprehensive  inventory  and  authoritative  register  of  all  infor- 
mation collection  requests  adopted  by  agencies;  a  description  of 
methods  for  use  by  agencies  and  the  public  in  locating  information 
in  the  System;  a  proposal  for  one  or  more  agencies  to  operate  the 
System;  a  description  of  the  optimal  computation  of  the  System  for 
accomplishing  its  purposes;  and  an  estimate  of  the  costs  of  any 
changes  in  the  System  proposed  by  the  report. 

These  changs  are  made  because  it  must  be  at  last  acknowledged 
that  0MB  simply  has  been  unable  to  fulfill  the  mandate  of  FILS, 
set  forth  in  the  1980  Act  as  well  as  in  the  1986  reauthorization.  It 
is  hoped  that  a  more  realistic  goal  is  to  have  0MB  consult  with 
other  agencies  to  design  a  workable  FILS  and  to  determine  what 
agency  is  best  equipped  to  operate  such  a  system.  A  functional 
FILS  is  now  more  important  than  ever  (and  should  be  more  practi- 
cal than  ever,  given  the  increasing  use  of  electronic  information 
technology). 

K.  AUTHORIZATION  OF  APPROPRIATIONS  (SECTION  112) 

The  bill  authorizes  an  increase  in  annual  appropriations  from 
$5,500,000  to  $6,000,000  for  a  period  of  three  years.  The  increase  in 
annual  authorizations  reflects  the  Committee's  appreciation  of  the 
added  costs  of  the  new  duties  and  responsibilities  lodged  with 
OIRA.  The  limited  reauthorization  period  underlines  the  Comniit- 
tee's  unease,  as  discussed  in  this  report,  with  the  manner  in  which 
OIRA  approaches  its  paperwork  and  regulatory  review  functions. 
Three  years  of  experience  under  the  altered  scheme  of  the  bill, 
with  the  benefit  of  Comptroller  General  oversight  scrutiny,  will 
allow  Congress  to  better  assess  whether  OIRA's  statutory  powers 
need  to  be  tightened  or  loosened.  Until  such  a  congressional  deter- 
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mination  can  be  made,  a  longer  authorization  period  would  appear 
inappropriate. 

Title  II — Federal  Government  Information  Technology 

A.  inventory  of  automatic  data  processing  equipment  acquired 

BY  FEDERAL  AGENCIES  (SECTION  201) 

Effective  administration  of  the  Brooks  Act  (P.L.  89-306)  requires 
stronger  oversight  by  the  General  Services  Administration  (GSA). 
In  the  Committee's  view,  a  big  impediment  to  effective  manage- 
ment and  oversight  is  the  establishment  and  maintenance  of  an  ac- 
curate inventory  of  Federal  Information  Processing  Resources  ac- 
quired under  GSA's  delegation  of  procurement  authority.  A  major 
finding  reported  to  the  Committee  during  its  investigative  hearings 
on  Federal  automatic  data  processing  (ADP)  bujdng  practices  was 
the  lack  of  such  information.  For  example,  in  commenting  on  the 
adequacy  of  GSA's  information  on  agency  ADP  inventories,  GAO 
stated  that  the  ''statistics  were  not  particularly  helpful  and  did  not 
form  a  good  basis  for  good  oversight." 

Accordingly,  section  201  of  this  Act  amends  P.L.  89-306  to  direct 
the  Administrator  of  General  Services  to  establish  and  maintain 
the  appropriate  inventory  or  tracking  system(s)  for  Federal  Infor- 
mation Processing  Resources.  The  implementing  regulations  will 
require  Federal  agencies  to  report  as  prescribed  by  the  regulations. 
A  significant  failure  of  an  agency  to  comply  with  the  regulations 
may  result  in  the  Administrator  withdrawing  all  delegations  of 
procurement  authority  during  the  period  of  noncompliance.  The 
Administrator  of  General  Services  is  further  required  to  carry  out 
a  systematic  program  of  review  and  audits  of  information  submit- 
ted by  reporting  agencies. 

The  Administrator  of  General  Services  is  required,  under  subsec- 
tion 201(b),  to  issue  regulations  implementing  the  inventory  of  Fed- 
eral Information  Processing  Resources. 

B.  MANDATORY  USE  OF  FTS  2000  BY  FEDERAL  AGENCIES  (SECTION  202) 

In  December,  1988,  the  Federal  Government  through  the  General 
Services  Administration  (GSA)  competitively  awarded  two  con- 
tracts for  the  procurement  of  telecommunications  services  to  re- 
place the  existing  intercity  (long  distance)  switched  voice  Federal 
Telecommunications  System  (FTS),  and  to  provide  additional  en- 
hanced telecommunications  services  to  the  agencies  of  the  Federal 
Government.  The  prior  FTS  system  had  become  obsolete,  extremely 
costly  to  operate,  and  incapable  of  meeting  the  increasing  demands 
of  Federal  agencies. 

Under  the  FTS  2000  contracts,  GSA  obtained  for  Federal  agen- 
cies a  comprehensive  set  of  telecommunications  services  through 
contracts  designed  to  ensure  continuous  enhancements  and  compe- 
tition throughout  the  10-year  period  of  the  contracts.  The  contracts 
provide  a  wide  array  of  features  within  six  service  groups:  (1) 
switched  voice  service;  (2)  switched  data  service;  (3)  packet  switched 
service;  (4)  video  transmission  service;  (5)  dedicated  transmission 
service;  and  (6)  switched  digital  integrated  service.  These  services 
and  features  include,  as  examples,  electronic  mail,  recorded  agency 
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announcements,  audio  and  video  teleconferencing,  call  screening, 
continuity  of  service  under  national  emergency  conditions,  and  se- 
curity for  classified  and  unclassified  traffic. 

The  Committee  continues  to  strongly  endorse  the  policy  of  GSA 
providing  government-wide  telecommunications  services  through 
the  competitively  awarded  FTS  2000  contracts.  Significant  savings 
can  be  and  have  been  achieved  by  aggregating  the  government's  re- 
quirements for  these  services.  In  addition,  we  firmly  believe  that 
having  two  prime  contractors  will  ensure  that  the  future  telecom- 
munications needs  of  the  government  will  continue  to  be  met  eco- 
nomically and  efficiently.  This  is  particularly  true  since  recompeti- 
tions  based  on  quality  of  performance  and  price  will  be  conducted 
between  the  two  vendors  at  years  4  and  7  of  the  contract,  in  addi- 
tion to  continual  price  adjustments  and  service  enhancements  pur- 
suant to  the  terms  of  the  contract. 

Section  202  of  H.R.  3695  mandates  use  by  Federal  agencies  of  the 
FTS  2000  basic  services  and  wide-array  of  features  available  under 
them.  This  section  makes  permanent  in  law  requirements  imposed 
by  the  fiscal  year  1989  and  1990  Treasury,  Postal  Service,  and  Gen- 
eral Government  Appropriations  Acts.  By  making  these  require- 
ments permanent,  the  Committee  reaffirms  its  view  that  mandato- 
ry use  of  FTS  2000  is  fundamental  to  the  economy  and  efficiency  of 
these  centrally  procured  telecommunications  contracts.  Reducing 
costs,  while  at  the  same  time  providing  modern,  state-of-the-art 
telecommunications  capabilities  for  the  Federal  Government  will 
be  ensured  by  this  mandatory  use  provision. 

With  respect  to  the  services  available  under  the  contract,  and 
consistent  with  the  authority  established  under  P.L.  89-306  (The 
Brooks  Act),  the  Committee  emphasizes  that  the  Administrator  of 
General  Services  is  responsible  for  implementing  the  FTS  2000  con- 
tracts in  order  to  achieve  economies  of  scale  and  to  ensure  that  all 
long-distance  telecommunications  services  among  Federal  agencies 
are  compatible. 

The  Administrator  is  also  responsible  for  reviewing  agency  re- 
quests to  procure  telecommunications  products  and  services,  and 
approving  such  requests  only  if  the  Administrator  concludes  that 
they  meet  the  conditions  set  forth  in  this  provision.  In  particular, 
the  Committee  expects  that  when  GSA  receives  a  request  from  a 
Federal  agency  to  procure  telecommunications  products,  GSA  must 
determine  whether  the  services  to  be  performed  by  these  products 
are  services  covered  under  this  provision. 

Additionally,  the  Committee  acknowledges  the  Administrator's 
responsibility  for  ensuring  that  the  use  of  FTS  2000  services 
remain  an  economical  and  efficient  source  for  telecommunications 
services  available  on  a  government-wide  basis.  The  Committee 
urges  the  Administrator  to  use  every  remedy  available,  pursuant  to 
the  terms  of  the  contracts,  to  ensure  this  result. 

C.  ADVISORY  COMMITTEE  ON  STATISTICAL  POLICY  (SECTION  203) 

Section  203  adds  a  new  section  505  to  title  31,  United  States 
Code,  establishing  an  Advisory  Committee  on  Statistical  Policy. 
The  Director  of  the  Office  of  Management  and  Budget  or  his  desig- 
nee will  serve  as  Chairman  of  the  Committee.  The  Committee  will 
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have  20  members  appointed  by  the  Director  of  0MB.  The  member- 
ship should  be  fairly  balanced  and  include  representatives  of  acade- 
mia,  business,  research  organizations,  state  and  local  governments, 
public  interest  groups,  and  other  appropriate  members  of  the  sta- 
tistics user  community. 

A  principal  purpose  of  establishing  an  advisory  committee  is  to 
focus  attention  on  the  statistical  policy  functions  of  0MB.  The 
work  of  all  Federal  statistical  agencies  needs  to  be  more  closely  co- 
ordinated by  0MB.  The  benefits  of  better  statistical  operations  in- 
clude better  public  policy  decisions,  more  effective  use  of  private 
and  public  resources,  improved  productivity,  reduced  burden  on  re- 
spondents, and  more  timely  data.  In  general,  better  management  of 
existing  resources  will  improve  the  quality  and  usefulness  of  Feder- 
ally produced  statistics. 

0MB  already  has  the  statutory  authority  to  do  the  work  that 
needs  to  be  done.  The  problem  is  that  0MB  has  not  given  its  statis- 
tical policy  responsibilities  under  the  Paperwork  Reduction  Act  a 
high  priority.  The  Advisory  Committee  will  help  to  keep  pressure 
on  0MB  to  pay  more  attention  to  statistical  policy  problems.  The 
Advisory  Committee  has  three  general  functions: 

First,  the  Committee  must  identify  national  long-term  statistical 
data  needs  that  can  and  should  be  filled  by  the  Federal  govern- 
ment. The  Committee  may  make  recommendations  to  the  Director 
of  0MB  and  to  the  Congress  for  Federal  response  to  those  needs. 

Second,  the  Committee  must  make  recommendations  to  the  Di- 
rector of  0MB  and  to  the  Congress  for  establishing  priorities  for 
Federal  statistical  policy  initiatives  and  for  implementing  the  sta- 
tistical functions  assigned  to  the  Director. 

Third,  the  committee  may  make  any  other  recommendations  re- 
garding Federal  statistical  operations.  This  is  intended  as  an  open- 
ended  invitation  to  the  Committee  to  identify  gaps  in  statistical  ac- 
tivities, inefficiencies  in  statistical  operations,  or  any  other  prob- 
lems relating  to  statistical  functions  that  could  be  improved. 

D.  ROUTINE  USES  OF  RECORDS  SYSTEMS  (SECTION  204) 

Section  204  relates  to  functions  of  the  Director  of  the  Office  of 
Management  and  Budget  under  the  Privacy  Act  of  1974,  5  U.S.C. 
§  552a,  and  under  the  Freedom  of  Information  Act. 

Subsection  (a)  requires  the  Director  of  0MB  to  conduct  a  review 
of  agency  routine  uses  defined  under  subsection  (a)(7)  of  the  Priva- 
cy Act  of  1974,  5  U.S.C.  §  552a(a)(7).  Routine  uses  are  to  be  re- 
viewed for  uniformity  and  consistency  with  law  and  published 
guidelines.  0MB  is  required  to  conduct  the  review  not  later  than 
one  year  after  date  of  enactment  and  must  submit  a  report  to  the 
Congress  describing  the  results  of  the  review. 

Section  202(b)(1)  makes  a  small  amendment  to  the  Freedom  of  In- 
formation by  striking  the  last  sentence  of  5  U.S.C.  §  552(e).  This 


Committee  on  Government  Operations,  "Reorganization  and  Budget  Cutbacks  May  Jeop- 
ardize the  Future  of  the  Nation's  Statistical  System,"  House  Report  No.  97-901,  97th  Cong.,  2d 
Bess.  (1982).  Office  of  Technology  Assessment,  "Statistical  Needs  for  a  Changing  U.S.  Economy" 
4  (1989)  (OTA-BP-E-58).  See  also  Committee  on  Government  Operations,  "The  Federal  Statisti- 
cal System  1980  to  1985,"  98th  Cong.,  2d  Sess.  (1984)  (Committee  Print);  Committee  on  Govern- 
ment Operations,  "An  Update  on  the  Status  of  Major  Federal  Statistical  Agencies  Fiscal  Year 
1986,"  1st  Sess.  (1985)  (Committee  Print). 
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sentence  requires  that  the  annual  FOIA  report  submitted  by  the 
Department  of  Justice  shall  include  a  description  of  the  efforts  un- 
dertaken by  the  Department  to  encourage  agency  compliance  with 
the  FOIA.  There  are  two  principal  reasons  for  repealing  this  re- 
quirement. 

First,  CkDngress  has  concentrated  the  administrative  oversight 
and  guidance  process  for  information  policy  in  0MB.  0MB  is  re- 
sponsible for  administrative  oversight  of  the  Privacy  Act  of  1974. 
The  Paperwork  Reduction  Act  of  1980  placed  0MB  squarely  at  the 
center  of  the  Federal  information  policy  making  process. 

Most  importantly,  in  the  Freedom  of  Information  Act  Reform 
Act  of  1986,  Congress  assigned  0MB  the  responsibility  to  promul- 
gate guidelines  providing  for  a  uniform  schedule  of  fees.'^Q  Previ- 
ously, the  Justice  Department  issued  administrative  guidance  on 
FOIA  based  on  the  authority  implied  in  5  U.S.C.  §  552(e). 0MB 
issued  its  own  guidance  under  the  specific  legislative  authority  of 
the  1986  amendments. The  split  in  the  administrative  guidance 
function  has  created  some  conflict  and  has  contributed  to  confusion 
and  excessive  bureaucracy  in  the  FOIA  administrative  process. 

Congress  made  a  deliberate  choice  in  1986  not  to  assign  this 
FOIA  guidance  function  to  the  Department  of  Justice.  ^he 
amendment  made  by  H.R.  3695  simply  completes  the  shift  of  this 
function  that  began  in  1986.  Centralizing  all  FOIA  guidance  at 
0MB  is  consistent  with  the  general  direction  of  recent  information 
poHcy  legislation  and  will  simplify  agency  implementation  of  the 
FOIA. 

The  second  reason  for  repealing  the  authority  of  the  Justice  De- 
partment to  encourage  agency  compliance  with  the  FOIA  is  to 
eliminate  an  inherent  conflict  of  interest  that  arises  from  the  De- 
partment's litigation  responsibilities  under  the  FOIA. 

The  Justice  Department  represents  all  agencies  of  the  United 
States  in  all  FOIA  lawsuits  against  or  filed  by  requesters.  This  re- 
sponsibility conflicts  with  any  administrative  guidance  function. 
The  principal  concern  of  litigators  is  winning  cases.  Those  who  con- 


*8  See  5  U.S.C.  §  552a  (rj,  is),  and  (v)  (1988).  The  role  of  0MB  in  pro\dding  Privacy  Act  guid- 
ance was  reconfirmed  bv  the  Congress  in  the  Computer  Matching  and  Privacy  Protection  Act  of 
1988,  PubHc  Law  No.  10'0-503.  102  Stat.  2507. 

*s  5  U.S.C.  §  552taH4)<  AHi)  (1988i.  The  amended  FOIA  clearly  provides  that  agency  fees  sched- 
ules must  conform  to  the  guidelines  issued  by  0MB. 

^°  See,  e.g.,  Department  of  Justice,  "Attorney  General's  Memorandum  on  the  1986  Amend- 
ments to  the  Freedom  of  Information  Act"  (December  1987)  (including  New  FOIA  Fee  Waiver 
PoHcy  Guidance  in  Appendix  II).  In  fact,  it  is  far  from  clear  that  any  FOLA.  guidance  from  the 
Justice  Department  has  any  force  or  effect.  One  court  has  held  that  the  guidance  is  merely  "ad- 
visory". Better  Government  Association  v.  Department  of  State,  780  F.2d  86  (D.C.  Cir.  19861  Com- 
pare the  Justice  Department's  weak  statutorj*  authority  to  "encourage  agency  compliance"  with 
the  specific  statutor>-  direction  that  agencies  "shall  conform"  to  the  0MB  guidelines. 

See  Office  of  Management  and  Budget,  "Uniform  Freedom  of  Information  Act  Fee  Schedule 
and  Guidelines,"  52  Federal  Register  10012  (March  27,  19871 

^2  "The  [Freedom  of  Information  Reform  Act  of  1986]  makes  OMB's  guidance  binding  on  the 
agencies.  You  should  note,  however,  that  Justice  Department  guidance  on  FOIA  was  not  made 
binding  on  agencies.  This  was  a  deliberate  choice  by  the  Congress.  Justice  Department  pro- 
noxmcements  on  FOLA.  in  the  last  few  years  have  been  designed  to  further  the  Department's 
owm  goals.  Justice  Department  FOIA  guidance  bears  httle  if  any  relationship  to  either  the  lan- 
guage of  the  statute  or  the  expressed  legislative  intent."  Rep.  Glenn  English,  Chairman,  Sub- 
committee on  Government  Information,  Justice,  and  Agriculture,  Remarks  before  the  American 
Society  of  Access  Professionals  (February  12,  1987). 
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duct  litigation  cannot  be  expected  to  provide  evenhainded,  neutral 
guidance. 

There  has  been  significant  congressional  dissatisfaction  with  the 
quality  and  objectivity  of  Justice  Department  guidance  in  recent 
years.  The  Department's  1983  fee  waiver  guidelines  were  heavily 
criticized  by  both  House  and  Senate  Committees  as  inconsistent 
with  the  letter  and  the  spirit  of  the  FOIA.^^  Fee  waiver  guidelines 
reissued  after  passage  of  the  1986  amendments  were  little  changed 
from  earlier  guidelines  that  had  been  expressly  repudiated  by  spon- 
sors of  the  1986  changes. 

The  Committee  believes  that  the  FOIA  would  be  best  served  if  all 
administrative  guidance  were  issued  by  a  single  agency  other  than 
the  Department  of  Justice.  With  the  repeal  of  the  ''agency  compli- 
ance" language  of  subsection  (e)  of  the  FOIA,  the  responsibility  will 
fall  to  0MB  under  the  general  authority  of  the  Paperwork  Reduc- 
tion Act  and  the  current  authority  of  the  FOIA. 

Subsection  (b)(2)  amends  subsection  (r)  of  the  Privacy  Act  relat- 
ing to  reports  on  new  sysems  of  records.  The  law  currently  requires 
an  agency  proposing  to  establish  or  significant  change  a  system  of 
records  or  a  matching  program  to  provide  adequate  advance  notice 
to  the  Congress  and  the  the  Office  of  Management  and  Budget  in 
order  to  permit  an  evaluation  of  the  probable  or  potential  effect  of 
the  proposal  on  privacy  or  other  rights  of  individuals. 

The  only  change  made  by  the  amendent  is  the  addition  of  a  spe- 
cific requirement  that  advance  notice  be  provided  to  the  Congress 
and  to  0MB  when  a  routine  use  is  added  or  significantly  changed. 
This  change  is  necessary  because  the  existing  requirement  has  not 
been  uniformly  interpreted  to  include  the  advance  reporting  of  new 
and  changed  routine  uses. 


An  example  of  this  difficulty  of  asking  litigators  to  implement  new  policies  can  be  found  in 
the  history  of  the  May  5,  1977,  letter  from  the  Attorney  (General  regarding  FOIA  litigation 
policy.  Attorney  General  Griffin  Bell  announced  that  the  Department  would  no  longer  defend 
FOIA  lawsuits  simply  because  documents  technically  fall  within  the  exemptions  of  the  Act.  In 
order  to  justify  defence  of  an  FOIA  lawsuit,  the  Attorney  General  decided  that  there  must  be 
"sufficient  prospect  of  actual  harm  to  legitimate  public  or  private  interests". 

The  Attorney  Creneral  ordered  a  review  of  all  pending  FOIA  cases  to  identify  existing  cases 
that  failed  to  meet  the  new  litigation  standard.  The  review  was  carried  out  by  the  attorneys 
handling  the  FOIA  litigation.  The  result  was  that  less  than  1  percent  of  all  pending  FOIA  cases 
were  settled.  See  General  Accounting  Office,  "Timeliness  and  Completeness  of  FBI  Responses  to 
Requests  Under  Freedom  of  Information  and  Privacy  Acts  Have  Improved"  75  (GGD-78-51) 
(1978). 

Since  the  new  litigation  standard  promulgated  by  Attorney  General  Bell  was  so  much  more 
restrictive  than  the  old  one,  it  seems  likely  that  an  evenhanded  appUcation  to  existing  cases, 
would  have  produced  more  significant  results.  This  incident  suggests  the  shortcomings  of  mixing 
litigation,  policy  execution,  and  policy  development. 

See  Committee  on  Grovemment  Operations,  "Freedom  of  Information  Act  Requests  for  Busi- 
ness Data  and  Reverse-FOLA.  Lawsuits,  H.R.  Report  No.  95-1382,  95th  Cong.,  2d  Sess.  at  n.61 
(1978). 

See  also  General  Accounting  Office  "Information  Requests:  Department  of  Justice's  response 
to  Requests  for  Court  Tax  Decisions"  (GGD-90-29FS).  This  GAO  report  documents  an  instance 
where  information  about  FOIA  costs  provided  to  the  Supreme  Court  during  the  FOIA  litigation 
was  three  times  the  costs  incurred  when  the  request  at  issue  was  ultimately  processed. 

54  See  132  Congressional  Record  H9464  (October  8,  1986)  (daUy  ed.)  (Remarks  of  Rep.  Glenn 
English,  (Chairman,  Subcommittee  on  Crovernment  Information,  Justice,  and  Agriculture);  House 
Comittee  on  Government  Operations,  "Freedom  of  Information  Act  Amendments  of  1986,"  H.R. 
Report  No.  99-832,  99th  Cong.,  2d  Sess.  12-13  (1986)  (report  to  accompany  H.R.  4862);  Senate 
Committee  on  the  Judiciary,  "Freedom  of  Information  Reform  Act,"  S.  Report  No.  98-221,  98th 
Cong.,  2d  Sess.  10-11  (1983)  (report  to  accompany  S.  774). 

5  5  132  Congressional  Record  S14298  (September  30,  1986)  (daily  ed.)  (statement  of  Senator 
Leahy). 
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The  provisions  of  section  204  have  been  included  in  the  bill  be- 
cause of  concerns  about  the  interpretation  of  the  rountine  use  pro- 
vision by  agencies.  The  Committee  has  found  that  agencies  have 
consistently  created  routine  uses  authorizing  disclosure  of  informa- 
tion for  purposes  that  are  unrelated  to  the  purpose  for  which  the 
information  was  collected.  Many  improper  and  unnecessary  routine 
uses  remain  in  effect  because  of  past  agency  practice. 

Agencies  proceed  on  the  apparent  belief  that  any  disclosure  can 
be  authorized  as  long  as  a  routine  use  has  been  established  in  ac- 
cordance with  the  Privacy  Act's  procedures.  This  is  a  distortion  of 
the  law.  There  must  be  a  connection  between  the  purpose  of  the 
disclosure  and  the  purpose  for  which  the  information  was  collected. 
In  the  absence  of  a  sufficient  nexus  between  these  two  purposes,  an 
agency  cannot  create  routine  uses  simply  because  a  disclosure 
would  be  convenient  or  to  avoid  the  procedural  requirements  estab- 
lished in  subsection  Gd)  of  the  Privacy  Act. 

The  Committee  identified  the  problem  of  routine  use  abuse  in  a 
1982  report  entitled  ''Who  Cares  About  Privacy?  Oversight  of  the 
Privacy  Act  of  1974  by  the  Office  of  Management  and  Budget  and 
by  the  Congress/'  House  Report  No.  98-455  (1983).  In  recent  years 
the  problem  has  continued.  Agencies  still  establish  routine  uses 
that  fail  to  meet  the  statutory  standard.  A  pattern  of  abuse  by 
some  Offices  of  Inspector  General  has  been  detected. 

The  amendments  in  section  204  address  the  problem  in  two  ways. 
First,  0MB  is  directed  to  conduct  a  review  of  existing  routine  uses. 
This  is  consistent  with  a  recommendation  in  the  1982  report  that 
0MB  shoud  review  the  need  for  each  routine  use.  There  is  no  evi- 
dence that  0MB  has  increased  its  oversight  of  routine  uses  since 
1982. 

0MB  may  meet  the  requirement  for  a  review  by  directing  a  self- 
examination  by  agencies  in  accordance  with  standards  and  guide- 
lines issued  by  0MB.  The  required  0MB  report  should  describe  the 
results  of  that  examination  as  well  as  any  general  conclusions  and 
recommendations  that  0MB  may  care  to  convey. 

Part  of  the  problem  of  routine  use  abuse  is  the  result  of  a  failure 
of  0MB  to  issue  sufficiently  detailed  guidance  on  interpreting  the 
routine  use  provision  of  the  law.  0MB  has  also  failed  to  publish 
model  routine  uses  that  prescribe  the  terms  and  conditions  for  dis- 
closures that  agencies  throughout  government  must  use. 

Another  aspect  of  the  problem  is  the  tendency  of  agencies  to 
abuse  the  use  of  general  routine  uses.  Some  agencies  define  general 
routine  uses  covering  disclosures  that  may  be  made  from  more 
than  one  system  of  records.  This  practice  is  administratively  con- 
venient and  is  not  inconsistent  with  the  law. 

But  some  agencies  apply  automatically  all  general  routine  uses 
to  all  systems  of  records.  This  can  lead  to  abuse  when  some  or  all 
general  routine  uses  are  not  compatible  with  the  purpose  of  each 
system  of  records.  Agencies  need  to  be  more  selective  in  deciding 
which  general  routine  uses  apply  to  each  system  of  records. 

Another  general  problem  is  the  tendency  of  some  agencies  to  jus- 
tify a  routine  use  based  on  the  needs  of  the  recipient  of  the  infor- 
mation. This  is  clearly  inconsistent  with  the  law,  which  requires 
that  a  routine  use  be  compatible  with  the  purpose  for  which  the 
record  was  collected  by  the  agency  that  maintains  the  record. 
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Section  204  responds  to  the  ongoing  problem  of  routine  use  abuse 
in  a  second  way.  It  adds  a  requirement  that  new  or  changed  rou- 
tine uses  be  reported  both  to  the  Congress  and  to  0MB.  Routine 
uses  have  been  regularly  reviewed  by  this  Committee  whenever  a 
notice  has  been  received,  but  0MB  has  not  attempted  any  system- 
atic review  of  new  routine  uses.  The  revised  advance  reporting  is 
intended  to  assure  more  regular  review  of  routine  uses  by  0MB. 

E.  RECORDS  MANAGEMENT  REQUIREMENTS  (SECTION  205) 

Section  205  amends  the  Federal  records  management  statute  to 
give  the  Archivist  of  the  United  States  the  authority  to  issue  stand- 
ards for  interpreting  the  definition  of  the  term  ''records".  The  Ar- 
chivist is  also  given  authority  to  establish  standards,  to  be  incorpo- 
rated into  agency  record  keeping  requirements,  for  creation  and 
maintenance  of  adequate  and  proper  documentation  of  the  organi- 
zation, functions,  policies,  decisions,  procedures,  and  essential 
transactions  of  the  agency. 

There  are  several  reasons  to  give  the  Archivist  the  authority  to 
define  the  term  ''records"  as  used  throughout  the  records  manage- 
ment provisions  in  chapters  21,  25,  29,  31,  and  33  of  title  44,  United 
States  Code.  First,  the  existing  statutory  definition  in  44  U.S.C. 
3301  is  extremely  iDroad.  A  uniform  interpretation  throughout  gov- 
ernment will  promote  efficiency  both  at  the  agencies  and  at  the 
National  Archives.  This  is  consistent  with  the  policy  behind  cen- 
tralizing records  management  activities  at  the  National  Archives. 

Second,  an  opinion  issued  in  1981  by  the  Office  of  Legal  Counsel 
of  the  Department  of  Justice  held  that  the  Archivist  is  not  author- 
ized to  promulgate  standards  or  guidelines  that  have  a  binding 
effect  on  an  agency's  determination  whether  a  document  constitute 
a  "record"  within  the  meaning  of  the  Federal  records  laws.  The 
Committee  does  not  necessarily  agree  with  this  opinion,  the  amend- 
ment made  by  H.R.  3695  will  clearly  overturn  the  ruling  of  the 
Justice  Department. 

Third,  a  recent  report  by  the  General  Accounting  Office  illus- 
trates some  of  the  conflicts  that  arise  when  the  same  agency  per- 
sonnel decide  what  constitutes  a  record.^®  The  problems  are  espe- 
cially acute  when  decisions  are  made  regarding  the  disposal  of  ma- 
terials that  are  not  agency  records. 

The  legality  of  removing  documents  or  papers  from  an  agency  de- 
pends largely  on  whether  they  are  "records"  within  the  meaning  of 
44  U.S.C.  §3301.  Material  that  falls  within  the  definition  of 
"record"  can  only  be  disposed  of  by  an  agency  in  accordance  with 
the  procedures  in  chapter  33  of  title  44.  Records  can  only  be  dis- 
posed of  with  the  approval  of  the  Archivist. 

In  addition,  other  consequences  flow  from  a  determination  that  a 
particular  document  is  a  "record".  For  example,  18  U.S.C.  §  2071 
makes  it  a  crime  to  conceal,  remove,  mutilate,  obliterate,  or  de- 
stroy any  record  or  document ,  that  is  filed  or  deposited  in  any 
public  office.  The  application  of  this  statute,  other  criminal  laws. 


General  Accounting  Office,  "Federal  Records:  Removal  of  Agency  Documents  by  Senior  Of- 
ficials Upon  Leaving  Office"  (GGD-89-91)  (1989). 
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and  other  records  management  laws  in  general  may  turn  on 
whether  a  particular  item  qualifies  as  a  ''record". 

The  definition  in  title  44  has  a  broader  significance  as  well.  Since 
the  Freedom  of  Information  Act  contains  no  definition  of  "record", 
-the  courts  have  routinely  looked  at  44  U.S.C.  §  3301  for  guidance.  ^"^ 

According  to  GAO,  items  that  are  classified  as  nonrecord  materi- 
al can  be  disposed  of  by  agencies  without  notice  to  or  approval  by 
the  Archivist.  For  example,  an  agency  head  can  remove  nonrecord 
material  from  an  agency.  Thus,  the  person  who  determines  that  a 
particular  item  is  not  a  record  can  benefit  from  that  determination 
because  the  item  is  thereby  eligible  to  be  removed.  The  GAO  report 
documents  in  part  the  extent  to  which  agency  documents  are  or 
can  be  removed  by  senior  agency  officials.  GAO's  investigation  of 
the  record  removal  issue  is  continuing. 

It  is  possible  that  it  may  ultimately  be  necessary  to  amend  the 
definition  of  ''record".  However,  the  Committee  is  not  prepared  to 
propose  an  amendment  at  this  time.  Increasing  the  authority  of  the 
Archivist  is  an  appropriate  step  at  this  time. 

The  Committee  expects  that  the  Archivist  will  issue  regulations 
and  guidelines,  including  general  and  specific  standards  to  direct 
agencies  in  documentation  and  records  retention  decisions.  The 
standards  should  emphasize  the  creation  and  maintenance  of  those 
records  agencies  must  keep,  either  to  meet  their  own  needs  or  to 
meet  the  long-term  needs  of  other  government  agencies.  The  Archi- 
vist may  also  establish  rules  and  procedures  to  direct  agency  appli- 
cation of  the  regulations  or  guidelines  and  may  require  specific  ap- 
proval of  agency  determinations  in  suitable  circumstances.  The  Ar- 
chivist also  requires  existing  inspection  and  reporting  authority  to 
oversee  and  enforce  the  new  authority. 

In  addition,  the  Committee  fully  expects  the  Archivist  to  consid- 
er the  needs  of  the  general  public,  scholars,  and  historians  in  estab- 
lishing standards.  The  Committee  also  expects  that  the  Archivist 
will  keep  in  mind  the  public  access  and  dissemination  purposes  of 
both  the  Paperwork  Reduction  Act  and  the  Freedom  of  Information 
Act. 

The  Committee  specifically  intends  that  any  standards,  guidance, 
or  regulations  issued  by  the  Archivist  not  be  construed  by  the 
agencies  or  the  courts  to  narrow,  limit,  or  otherwise  restrict  the 
availability  of  information  to  the  public  under  either  of  these  laws. 
The  Committee's  commitment  to  public  access  is  undiminished. 
Every  record  available  under  the  FOIA  prior  to  passage  of  this 
amendment  will  remain  available  after  the  amendment. 

The  effect  of  some  of  the  changes  in  dissemination  policy  made 
by  other  parts  of  H.R.  3695  may  have  the  effect  of  broadening  the 
types  of  records  that  are  subject  to  public  access  and  dissemination. 
Any  broadening  of  the  definition  of  "record"  by  the  Archivist  could 
also  increase  the  amount  of  information  that  becomes  public. 


"  See,  e.g.,  Forsham  v.  Harris,  445  U.S.  169  (1980). 
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Section-by-Section  Analysis 

section  1.  short  title 

The  name  of  the  law  is  changed  from  the  Paperwork  Reduction 
Act  to  the  Paperwork  Reduction  and  Federal  Information  Re- 
sources Management  Act  of  1989  to  be  consistent  with  the  expand- 
ed activities  and  additional  priorities  set  forth  in  these  amend- 
ments. 

Title  I:  Information  Collection  and  Dissemination  by  Federal 

Agencies 

section  101.  findings  and  purpose 

Section  101  details  the  congressional  findings  that  guide  the 
strengthened  focus  of  the  law.  It  is  found  that  information  collec- 
tion by  the  Federal  Government  imposes  a  substantial  burden  on 
the  public  and  that  efforts  to  curb  the  growth  of  that  burden  must 
concentrate  on  inducing  Federal  agencies  to  consider  whether  in- 
formation is  necessary  to  the  proper  performance  of  agency  func- 
tion, including  whether  information  will  have  practical  utility.  A 
central  management  authority  is  deemed  necessary  to  coordinate 
and  oversee  agency  accountability  with  respect  to  the  effectuation 
of  the  policies  and  procedures  regarding  information  collection  re- 
quests and  other  information  management  activities.  Public  infor- 
mation is  acknowledged  as  essential  to  a  democratic  society  in  that 
it  provides  citizens  knowledge  of  the  workings  of  their  government, 
serves  as  a  means  to  ensure  its  accountability,  and  is  an  essential 
tool  for  managing  the  government's  operations.  It  is  also  recognized 
as  a  commodity  with  economic  value  in  the  marketplace.  It  is 
found  to  be  the  responsibility  of  the  Federal  Government  to  ensure 
the  flow  of  public  information  between  the  government  and  its  citi- 
zens. 

Section  101(b)  sets  forth  the  purposes  of  the  law  to  include  mini- 
mization of  the  Federal  paperwork  burden;  facilitation  of  agency 
missions  and  the  flow  of  public  information;  maximization  of  the 
usefulness  of  and  access  to,  and  minimization  of  the  costs  to  gov- 
ernment of,  information  collected,  maintained,  used,  retained,  and 
disseminated  by  the  Federal  Government;  coordinating,  integrat- 
ing, and,  where  practicable  and  appropriate,  making  uniform  Fed- 
eral information  policies  and  practices;  ensuring  that  government 
information  activities  are  carried  out  so  as  to  inspire  the  quality  of 
agency  decisionmaking,  accountability,  productivity  and  efficiency; 
ensuring  that  the  collection,  maintenance,  use,  retention  and  dis- 
semination of  information  by  the  Federal  Government  is  consistent 
with  applicable  laws,  including  the  Privacy  Act,  the  Computer  Se- 
curity Act  of  1987,  the  Freedom  of  Information  Act,  and  other  laws 
relating  to  the  collection  and  dissemination  of  information;  ensur- 
ing the  effective  and  efficient  use  of  information  technology;  ensur- 
ing the  integrity,  quality,  and  utility  of  the  Federal  statistical 
system;  and  ensuring  that  automatic  data  processing,  telecommuni- 
cation, and  other  information  technologies  are  acquired  and  used  to 
achieve  the  foregoing  purposes. 
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SECTION  102.  DEFINITIONS 

1.  The  term  '"burden"  is  clarified  by  detailing  examples  of  re- 
sources that  may  be  expended  that  are  to  be  included  in  the  calcu- 
lation of  burden. 

2.  The  definition  of  information  collection  request  is  modified  so 
as  not  to  include  a  collection  of  information  requirement. 

3.  _A  definition  of  ''information  collection  request  contained  in  a 
rule'"'  is  added  to  mean  an  information  collection  request  which  is 
or  has  been  subject  to  notice  and  comment  procedures  under  5 
U.S.C.  553. 

4.  A  definition  of  "Administrator",  to  mean  the  Administrator  of 
the  Office  of  Information  and  Regulatory  Affairs,  is  added. 

5.  The  term  "day"  is  defined  to  mean  calendar  day. 

6.  The  term  "public  information"  is  defmed  to  mean  any  infor- 
mation that  an  agency  discloses,  disseminates,  or  makes  available 
to  the  public  pursuant  to  law,  rule,  regulation,  policy,  or  practice, 
and  any  part  of  that  information. 

7.  The  term  "benefit"  is  defined  to  mean  a  quantitative  or  quali- 
tative contribution  to  the  achievement  of  the  mission  of  an  agency. 

SECTION  103.  AUTHORITY  AND  FUNCTIONS  OF  DIRECTOR  OF  0MB 

1.  Section  103(a)  amends  section  3504(a)  to  specifically  add  disap- 
proval of  information  collection  requests  to  the  Director's  author- 
ity. 

2.  Section  103(b)  amends  section  3504(c)  by: 

(a)  striking  paragraph  (5),  dealing  with  the  setting  of  goals 
for  the  reduction  of  information  collection  requests,  and  adding 
as  a  new  function  the  establishment  of  procedures  for  agencies 
to  estimate  the  burden  and  benefit  of  proposed  information  col- 
lection requests. 

(b)  adding  as  a  function  of  the  Director  the  promotion  of  the 
reduction  of  unnecessary  burdens  imposed  by  Federal  informa- 
tion collection,  with  emphasis  on  Federal  taxation,  procure- 
ment, and  grant  programs. 

(c)  adding  as  a  function  of  the  Director  the  initiation  and 
conduct  of  pilot  projects  by  agencies  to  test  the  feasibility  and 
value  of  changes  in  Federal  information  collection  policies  and 
procedures.  Such  pilot  projects  may  allow  the  waiver  of  the  ap- 
plication of  any  agency  regulation  or  administrative  directive 
as  long  as  Congress  is  notified  of  the  intent,  progress,  and  find- 
ings of  activities  involving  such  waiver. 

3.  Section  103(e)  adds  a  new  section  3504(h)  which  details  the  in- 
formation dissemination  functions  of  the  Director  [text  to  be  sup- 
plied by  Chairman  Wise's  office]. 

SECTION  104.  DUTIES  OF  DIRECTOR  OF  0MB  REGARDING  INFORMATION 
COLLECTION  REQUEST  REVIEW  AND  INFORMATION  RESOURCES  MAN- 
AGEMENT 

SECTION  104  (a)  .  IN  GENERAL 

Section  3505-is  amended  to  specify  the  duties  of  the  Director  v^-ith 
regard  to  his  review  of  information  collection  requests,  including 
public  disclosure  requirements  respecting  those  duties. 
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1.  Section  3505(a)  assigns  four  information  collection  review  func- 
tions: 

(1)  oversight  of  the  maintenance  and  improvement  of  the 
Federal  Information  Locator  System; 

(2)  identification  of  areas  of  duplication  and  unnecessary 
burden  in  information  collection  requests  and  development  of  a 
schedule  and  methods  for  eliminating  them; 

(3)  promulgation  of  regulations,  through  notice  and  comment 
procedures,  establishing  requirements  for: 

(a)  the  periodic  agency  reviews  of  information  collection 
requests  contained  in  rules  required  by  section  3506(f); 

(b)  the  annual  report  to  Congress  by  agency  heads  esti- 
mating a  net  burden  and  benefit  from  current  and  future 
information  collection  activities  required  by  section 
3506(g); 

(c)  agency  estimates  of  the  burden  and  benefit  that  will 
result  from  an  information  collection  request,  as  required 
by  section  3507(a);  and 

(4)  carrying  out  the  paperwork  control  functions  prescribed 
by  this  chapter. 

2.  Section  3505(b)  requires  that  the  Director  establish  and  main- 
tain a  public  record  for  each  information  collection  review  he  con- 
ducts. The  record  must  contain  all  written  correspondence  received 
by  or  provided  to  an  OIRA  employee  from  or  to  any  person  not  an 
OIRA  employee,  and  information  about  written  submissions  from 
an  agency  that  includes  the  name  of  the  agency,  the  name  or  title 
of  the  submission,  the  date  of  receipt  by  OIRA,  the  name  of  the  re- 
viewing OIRA  desk  officer,  copies  of  all  agency  submissions  to 
OIRA,  detailed  explanations  of  the  reasons  for  any  disapprovals  or 
approvals  with  substantive  changes  made  by  OIRA,  and  any  deci- 
sion made  by  OIRA  with  respect  to  any  agency  submission,  includ- 
ing the  date  of  such  action.  The  Director  must  notify  the  head  of 
any  agency  of  any  meetings  between  OIRA  employees  and  manage- 
ment persons  and  provide  the  agency  head  or  his/her  designee 
with  a  reasonable  opportunity  to  attend.  The  Director  must  consid- 
er public  comments  and  other  relevant  material  with  respect  to  an 
agency  submission.  However,  public  disclosure  is  not  required  with 
respect  to  properly  classified  information  or  information  required 
by  law  to  be  kept  secret  in  the  interest  of  national  security  or  for- 
eign policy:  Communications  concerning  violations  of  this  chapter 
which  would  lead  to  adverse  action  against  the  communicator;  or 
communication  between  an  employee  of  0MB  and  £in  employee  of 
the  Executive  Office  of  the  President. 

Under  section  3505(c),  the  Director  is  also  required  to  recommend 
to  the  President  for  submission  to  Congress  proposals  to  eliminate 
inconsistencies  in  laws  and  practices  involving  privacy,  confiden- 
tiality, and  disclosure  of  information;  create  and  maintain  compre- 
hensive information  resources  management  policies;  issue,  in  con- 
sultation with  the  Administrator  of  General  Services  and  the  Ar- 
chivist of  the  United  States,  principles,  standards  and  guidelines  to 
implement  the  non-disclosure  poUcies  of  section  3505(b)(2);  and  de- 
velop and  annually  revise,  in  conjunction  with  the  Archivist,  a  five- 
year  plan  for  information  resources  management. 


73 


SECTION  104  (b) .  ISSUANCE  OF  REGULATIONS 

The  Director  must  propose  rules  required  by  section  3505(a)(3)  no 
later  than  3  months  after  the  date  of  enactment  and  issue  fmal 
rules  no  later  than  9  months  after  the  date  of  enactment. 

SECTION  104  (C) .  OTHER  FUNCTIONS. 

The  Director  must  carry  out  the  functions  prescribed  by  section 
3505(c)  within  one  year  of  the  date  of  enactment. 

SECTION  105.  FEDERAL  AGENCY  RESPONSIBILITIES 

1.  Section  3506(a)  is  amended  by  inserting  ''resources"  after  "its 
information". 

2.  Section  3506(b)  is  amended  to  require  that  the  official  designat- 
ed to  carry  out  the  information  resources  management  responsibil- 
ities of  the  agency  must  be  in  the  Senior  Executive  Service  and  a 
career  appointee  and  be  well-qualified  to  carry  out  his  duties. 

3.  Section  3506(c)  is  amended  to  add  several  new  agency  responsi- 
bilities: 

(a)  Paragraph  (6)  is  amended  to  add  "retention"  of  informa- 
tion to  the  activities  listed. 

(b)  Paragraph  (7)  is  amended  to  require  periodic  evaluation 
of  the  capabilities  of  an  information  system  to  assure  public 
access  to  public  information  and  privacy,  confidentiality  and 
security. 

(c)  Paragraph  (8)  is  amended  to  require  each  agency  to  devel- 
op and  annually  revise  a  5-year  plan  for  information  resources 
management  in  accordance  with  guidance  issued  by  the  Direc- 
tor. 

(d)  New  paragraph  (9)  is  added  requiring  agencies  to  report 
to  the  Director  on  the  privacy,  information  disclosure,  confi- 
dentiality, and  security  implications  of  each  significant  infor- 
mation system  planned  by  the  agency. 

4.  Section  3506  is  amended  by  adding  new  subsection  (e),  which 
details  the  actions  an  agency  must  take  in  proposing  or  reviewing 
an  information  collection  request.  The  agency  must  ensure  that  the 
request  is  necessary  for  the  proper  performance  of  its  functions,  in- 
cluding its  practical  utility;  that  the  request  and  its  instructions 
are  readily  understandable  and  explain  its  ultimate  use  and  need; 
that  it  use  effective  and  efficient  statistical  survey  methodology  ap- 
propriate to  the  need  for  which  the  information  is  collected;  and 
has  conformed  with  requirements  of  section  3507(a)(1). 

When  proposing  a  major  information  collection  request  not  con- 
tained in  a  rule,  the  agency  must  publish  a  notice  of  the  proposal 
in  the  Federal  Register  which  explains  why  this  information  is 
deemed  necessary  and  has  practical  utility  and  provides  a  60-day 
period  for  the  public  to  comment.  The  notice  must  contain  the 
name,  address,  and  telephone  number  of  the  agency  official  to 
whom  comments  are  to  be  submitted  and  state  that  the  public's 
comments  will  be  considered  in  formulating  the  proposal  and  the 
finalized  request  will  be  submitted  to  the  0MB  for  review  and  ap- 
proval. 

5.  Section  3506  is  amended  by  adding  new  subsection  (f)  which 
specifies  the  requirements  for  the  periodic  agency  review  of  infor- 
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mation  collection  requests  contained  in  rules  issued  by  the  agency. 
Such  review  must  take  place  at  least  once  every  three  years. 
Notice  of  the  review  must  be  published  in  the  Federal  Register, 
which  includes  a  description  of  the  scope,  need,  burden,  and  bene- 
fits of  the  information  collection  request  under  review,  and  gives 
interested  persons  a  60-day  period  for  submission  of  comments  with 
respect  to  its  continued  necessity  and  practical  utility  for  the 
agency,  the  burden  for  respondents,  and  benefit  for  the  agency.  The 
agency's  reviewer  must  take  into  consideration  public  comments.  If 
after  review  the  agency  decides  that  no  changes  are  to  be  proposed, 
the  information  collection  request  is  to  be  submitted  to  the  0MB 
Director  who  must  approve  it  upon  receipt  for  a  period  of  not  more 
than  3  years,  as  specified  by  the  agency.  The  request  retains  its  old 
control  number  unless  a  new  one  is  issued.  All  agency  reviews 
which  result  in  no  changes  must  be  reported  to  its  Director  and 
published  in  the  Federal  Register  and  include  the  agency's  evalua- 
tion and  the  reasons  for  the  necessity  of  continuing  the  informa- 
tion collection  request,  including  its  practical  utility.  The  Director 
is  to  conduct  annual  random  audits  to  determine  whether  such  re- 
views have  been  properly  carried  out  and  to  annually  report  to 
Congress  on  his  findings. 

If  the  agency  review  results  in  proposed  changes  in  the  informa- 
tion collection  request,  it  must  be  submitted  for  review  by  the  Di- 
rector in  accordance  with  the  requirements  of  section  3507  and  is 
not  to  be  effective  except  as  provided  in  that  action. 

6.  Section  3506  is  amended  by  adding  subsection  (g)  which  re- 
quires agency  heads  to  submit  annual  reports  to  Congress  estimat- 
ing and  explaining  the  burden  resulting  from  information  collec- 
tion requests  implemented  during  the  preceding  year,  any  de- 
creases in  the  burden  that  resulted  from  eliminating  information 
requests,  any  increases  in  the  burden  resulting  from  collection  re- 
quests that  were  not  implemented  during  the  preceding  year,  and 
the  burden  that  resulted  from  changes  in  information  requests 
during  the  year  covered  by  the  report.  The  agency  head  is  also  re- 
quired to  make  a  separate  estimate  of  any  cumulative  increases  or 
decreases  that  resulted  from  the  adoption,  elimination,  or  change 
in  information  collection  requests.  Finally,  the  report  must  provide 
a  description  of  the  agency's  efforts  in  implementing,  and  plans  to 
implement  in  the  future,  the  information  resource  management 
functions  set  forth  in  the  chapter. 

7.  Section  3506  is  amended  by  adding  subsection  (h)  which  re- 
quires the  agency  to  establish  and  maintain  a  public  record  of  each 
information  collection  request  which  is  under  review  by  OIRA.  The 
file  is  to  include  all  written  materials  the  agency  provided  to  or  re- 
ceives from  OIRA;  information  as  to  the  date  of  the  submission, 
name  or  title  of  the  submission,  and  the  name  of  the  OIRA  officer 
to  whom  it  is  submitted;  and  copies  of  the  detailed  written  explana- 
tions required  by  OIRA  under  sections  3507(b)  and  3507(c)(6).  Dis- 
closure is  not  required  with  respect  to  properly  classified  informa- 
tion or  information  required  by  law  to  be  kept  secret  in  the  inter- 
est of  national  security  or  foreign  policy,  or  for  communications 
concerning  violation  of  provisions  of  this  chapter  which  could  lead 
to  adverse  action  against  the  communicator. 
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5.  Section  3506  is  amended  by  adding  subsection  (i^  which  defines 
"major  information  collection  request"  as  an  information  collection 
request  that  would  result  in  a  burden  on  the  public  of  at  least 
1,000.000  hours  or  on  any  one  person  of  at  least  500  hours. 

SECTION  106.  AGENCY  PROPOSAL  AND  DIEECTOR's  REVIEW  OF 
INFORMATION  COLLECTION  REQUESTS  AND  CHANGES 

1.  Section  3507' a'  is  amended  to  proiiibit  the  conduct  or  sponsor- 
ship of  an  information  collection  request  unless,  in  advance  of  the 
adoption  or  re^^iftion  of  such,  the  following  actions  have  been  taken: 

a=  The  agency  has  taken  steps  to  eliminate  information  col- 
lection requests  which  seek  information  available  from  another 
source  within  the  Federal  Government;  done  everything  possi- 
ble to  reduce  the  burden  on  those  who  will  supply  the  informa- 
tion: and  has  formulated  plans  to  tabulate  the  information  is 
such  a  manner  as  to  make  it  useful  to  the  agency  and  to  the 
pubhc: 

ibi  the  agency  has  submitted  to  the  Director  the  proposed  re- 
quest, copies  of  pertinent  regulations  and  other  materials  he 
may  specify,  an  explanation  of  the  actions  taken  to  carr\-  out 
section  3507' a^l'.  and  a  summary  of  comments  received  from 
the  public; 

'CI  the  agency  publishes  a  notice  in  the  Federal  Register  stat- 
ing that  an  information  collection  request  has  been  submitted 
to  the  Director  and  which  describes  the  request;  its  proposed 
use:  and  the  benefit  that  will  deriver  from  its  use;  a  summary- 
of  the  information  sought  by  a  new  request  or  a  description  of 
the  changes  being  proposed  in  the  case  of  a  re\'ised  request  or 
extension  of  an  existing  request:  a  description  of  the  likely  re- 
spondents, and  the  frequency  of  their  response;  estimate  of  the 
burden  to  be  imposed  by  the  request;  and  an  identification  of 
the  OIEA  and  agency  officials  to  whom  comments  may  be  sub- 
mitted; and 

id  the  Director  has  approved  the  request  or  the  period  of 
re\'iew  by  the  Director  has  expired, 

2.  Section  3507'b'  is  amended  to  prescribe  the  new  procedure  for 
the  Director's  re\i.ew  of  an  information  request  not  contained  in  a 
rule.  The  Director  must  decide  whether  to  approve  or  disapprove 
an  information  collection  request  within  60  days  of  receipt  from 
the  agency,  except  that  his  decision  may  not  be  made  sooner  than 
30  days  after  publication  by  the  agency  in  the  Federal  Register  of 
notice  of  the  submission.  A  decision  by  the  Director  to  disapprove, 
or  approve  v-ith  substantive  changes,  a  proposed  request  must  in- 
clude a  detailed  written  explanation  of  the  reasons  for  the  decision. 
The  period  of  re\'iew  may  be  extended  by  the  Director  for  an  addi- 
tional 30  days  v-ith  notice  to  the  agency.  If  the  period  is  not  ex- 
tended, or  no  notice  is  given,  a  control  number  must  be  assigned 
and  the  agency  may  collect  the  information  for  no  more  than  one 
year. 

3.  Section  350"' c.  formerly  section  3504ih)  with  modifications, 
prescribes  the  procedure  for  the  Director's  re%'iew  of  an  informa- 
tion collection  request  contained  in  a  rule.  As  soon  as  practicable, 
but  no  later  than  the  publication  of  a  notice  of  proposed  rulemak- 


76 


ing  in  the  Federal  Register  which  invites  public  comments,  an 
agency  must  forward  to  the  Director  a  copy  of  the  proposed  infor- 
mation collection  request  together  with  other  materials  required 
under  section  3507(a)(2).  Not  later  than  60  days  after  Federal  Regis- 
ter publication,  the  Director  may  file  comments  on  the  request. 
When  the  agency  publishes  the  final  rule  in  Federal  Register,  it 
must  explain  how  the  request  responds  to  the  comments  filed  by 
the  Director  and  the  public  and  why  it  rejected  those  comments. 
The  Director  may  not  disapprove  an  information  collection  request 
contained  in  a  rule  if  he  does  not  file  timely  comments. 

The  Director  is  authorized  to  disapprove  information  collection 
requests  not  contained  in  a  rule.  He  may  disapprove  requests  con- 
tained in  a  rule  only  if  they  do  not  conform  to  the  requirements  of 
section  3507(c)(1);  if  the  Director  finds,  within  60  days  of  the  publi- 
cation of  a  final  rule,  that  the  agency's  response  to  his  or  her  com- 
ments was  to  a  significant  extent  unreasonable;  or  if  the  informa- 
tion collection  request  in  the  final  rule  was  substantively  modified 
and  the  Director  was  not  informed  of  the  modification  at  least  60 
days  before  the  issuance  of  the  final  rule.  The  Director's  decision  to 
disapprove  or  substantively  modify  an  information  collection  re- 
quest contained  in  a  rule  must  be  accompanied  by  a  detailed,  writ- 
ten explanation  of  the  reasons  thereof  and  must  be  made  publicly 
available.  Judicial  review  of  a  decision  of  the  Director  to  approve 
or  not  to  act  upon  an  information  collection  request  is  precluded. 

4.  Section  3507(d)  is  amended  to  provide  that: 

(a)  no  information  collection  may  be  approved  for  more  than 
three  years; 

(b)  if  the  Director  disapproves  or  substantively  modifies  an 
information  collection  request,  he  must  notify  the  agency  in 
writing  of  the  reasons  for  the  decision;  and 

(c)  the  Comptroller  General  is  directed  to  conduct  annual 
random  audits  of  approvals  and  disapprovals  of  information 
collection  requests,  including  a  determination  whether  the  Di- 
rector has  properly  applied  the  standards  of  this  chapter,  and 
report  his  findings  to  the  Congress. 

5.  Section  3507(g),  regarding  expedited  collection  of  information, 
is  amended  to  reflect  that  the  new  procedures  for  information  col- 
lection requests  contained  in  rules  are  also  subject  to  waiver. 

6.  Section  3507(h)  is  added,  establishing  new  procedures  with  re- 
spect to  the  override  by  an  independent  regulatory  agency  of  a  dis- 
approval of  an  information  collection  request,  including  one  con- 
tained in  a  rule,  and  of  the  exercise  of  authority  by  the  Director 
under  Section  3509.  Such  disapprovals  or  exercises  of  authority 
may  be  overridden  by  a  majority  of  the  governing  body  of  the 
agency.  The  agency  must  publish  in  the  Federal  Register  a  notice 
of  its  decision  to  override,  which  includes  the  Director's  explana- 
tion of  his  decision,  the  response  of  the  agency  to  that  explanation, 
and  the  reasons  for  the  agency's  override.  A  copy  of  the  notice  is  to 
be  submitted  to  the  Comptroller  General  and  a  certification  of  the 
agency's  override,  accompanied  by  its  reasons,  must  be  sent  to  the 
Director.  The  Director  must  immediately  assign  a  control  number 
to  the  information  collection  request  which  is  to  be  valid  for  the 
time  specified  by  the  agency,  but  in  no  event  for  longer  than  three 


77 


years.  The  Comptroller  General  is  directed  to  submit  an  annual 
report  to  Congress  evaluating  such  agency  overrides. 

7.  Section  3507  is  amend^  by  adding  new  subsection  (i)  to  pro- 
vide that  the  Director  may  approve  a  request  by  an  agency  to 
change  an  existing  information  collection  request  within  30  days  if 
the  request  has  a  current  control  number  and  the  Director  deter- 
mines that  the  revision  reduces  the  burden  of  the  existing  request 
and  does  not  substantially  change  the  information  collection  re- 
quest. If  approved,  the  revised  information  collection  request  re- 
mains in  effect  for  the  remainder  of  the  period  for  which  it  was 
originally  approved. 

SECTION  107.  DETERMINATION  OF  NECESSITY  FOR  INFORMATION 

Section  3508  is  modified  to  clarify  that  the  Director's  authority  to 
determine  the  necessity  of  collection  of  information  under  an  exist- 
ing information  collection  request  in  a  rule  is  limited  to  his  author- 
ity under  sections  3506(f)  and  3507(c). 

SECTION  108.  RESPONSIVENESS  TO  CONGRESS 

The  Director's  required  report  to  Congress  is  expanded  to  in- 
clude: 

(1)  an  evaluation  of  the  feasibility  and  means  of  enhancing 
public  access  (including  access  by  electronic  media)  to  govern- 
ment information,  including  information  related  to  informa- 
tion collection  activities; 

(2)  a  summary  of  the  results  of  the  selective  reviews  conduct- 
ed in  accordance  with  section  3513; 

(3)  the  Privacy  Act  report,  when  required  by  5  U.S.C.  552a(s); 

(4)  the  report  on  matching  programs  required  by  5  U.S.C. 
552a(u)(6);  and 

(5)  an  analysis  of  agency  compliance  with  information  dis- 
semination guidance  issued  under  section  3504(h)  and  the  effec- 
tiveness of  the  guidance. 

SECTION  109.  ACCESS  TO  INFORMATION 

Section  3519,  relating  to  access  by  the  Comptroller  General  to  in- 
formation necessary  to  discharge  his  duties  under  the  chapter,  is 
amended: 

(1)  to  include  agency  heads  and  designated  officers  under  sec- 
tion 3506(b);  and 

(2)  to  require  annual  Comptroller  General  review  of: 

(a)  the  Director's  performance  of  the  functions  pre- 
scribed under  section  3504(c)(8); 

(b)  the  function  assigned  to  the  Comptroller  General 
under  this  chapter;  and 

(c)  the  performance  by  the  agencies  of  their  information 
collection  review  fucntions. 

The  Comptroller  General  must  submit  an  annual  report  to  Con- 
gress on  these  matters.  Also,  no  later  than  6  months  prior  to  the 
expiration  date  of  the  authorization  for  funding  under  section 
3520(a),  the  Comptroller  General  is  directed  to  report  to  the  House 
Committee  and  Government  Operations  and  the  Senate  Committee 
on  Governmental  Affairs  on  the  overall  effectiveness  of  OIRA  and 
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the  agencies  in  fulfilling  the  functions  assigned  by  section  3504. 
The  report  must  include  recommendations  for  changes  in  the  law 
or  administrative  improvements  necessary  to  better  achieve  the  re- 
sponsibilities assigned  under  law. 

SECTION  110.  TECHNICAL  AND  CONFORMING  AMENDMENTS 

Section  3509  of  title  44  is  amended  by  striking  "3507(c)"  and  in- 
serting in  lieu  thereof  ''3507(i)'\ 

Section  3513(a)  of  title  44  is  amended  in  the  first  sentence  by  in- 
serting "resources"  after  "information". 

SECTION  111.  REPORT  ON  FEDERAL  INFORMATION  LOCATOR  SYSTEM 

Within  1  year  of  the  date  of  enactment,  the  Director  of  0MB  is 
required  to  submit  a  report  to  the  House  Committee  on  Govern- 
ment Operations  and  the  Senate  Committee  on  Governmental  Af- 
fairs on  maintaining  and  improving  the  Federal  Information  Loca- 
tor System  established  under  44  U.S.C.  3511.  The  report  is  to  in- 
clude an  assessment  of  the  feasibility  of  maintaining  in  the  System 
a  comprehensive  inventory  and  authoritative  register  of  all  infor- 
mation collection  requests  adopted  by  agencies;  a  description  of 
methods  for  use  by  agencies  and  the  public  in  locating  information 
in  the  System;  a  description  of  the  optimal  computation  of  the 
System  for  accomplishing  its  purposes;  and  an  estimate  of  the  cost 
of  any  changes  in  the  System  proposed  by  the  report. 

SECTION  112.  AUTHORIZATION  OF  APPROPRIATIONS 

The  Office  of  Information  and  Regulatory  Affairs  is  authorized  to 
be  appropriated  $6,000,000  for  each  of  the  fiscal  years  1990,  1991, 
and  1992. 

SECTION  113.  ISSUANCE  OF  REGULATIONS 

The  Director  of  0MB  is  required  to  issue  regulations  implement- 
ing the  amendments  made  by  this  title  no  later  than  1  year  after 
the  date  of  enactment  unless  otherwise  provided. 

Title  II — Federal  Government  Information  Technology 

SECTION  201.  INVENTORY  OF  AUTOMATIC  DATA  PROCESSING  EQUIPMENT 
ACQUIRED  BY  FEDERAL  AGENCIES 

1.  Subsection  (a)  would  amend  Section  111  of  the  Federal  Proper- 
ty and  Administrative  Services  Act,  40  U.S.C.  759,  to  direct  the 
(General  Services  Administration)  Administrator  to  establish  and 
maintain  an  inventory  of  all  automatic  data  processing  (ADP) 
equipment  acquired  by  Federal  agencies,  with  the  exception  of 
equipment  used  for  intelligence  gathering  purposes.  The  imple- 
menting regulations  would  require  agencies  to  report  their  invento- 
ries at  least  once  every  3  months,  indicating  for  each  reported 
item,  a  description  of  the  acquisition  method,  the  relevant  contract 
number  and  corresponding  delegation  of  procurement  authority. 
Failure  of  an  agency  to  comply  with  the  regulations  would  result 
in  GSA  withdrawing  all  delegations  of  procurement  authority 
during  the  period  of  non-compliance.  The  GSA  Administrator 
would  be  further  required  to  carry  out  a  systematic  program  of 
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review  and  audits  of  inventory  reports  submitted  by  reporting 
agencies. 

2.  Subsection  (b)  would  require  the  GSA  Administrator  to  issue 
regulations  implementing  subsection  (a)  not  later  than  90  days 
after  the  effective  date  of  the  subsection.  The  first  inventory  re- 
ports must  be  submitted  to  the  Administrator  not  later  than  Janu- 
ary 31,  1990,  and  must  contain  data  on  ADP  equipment  acquired 
by  the  agencies  before  the  first  day  of  the  second  quarter  of  fiscal 
year  1990. 

SECTION  202.  MANDATORY  USE  OF  FTS-2000  BY  FEDERAL  AGENCIES 

This  section  would  amend  section  111  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949  40  U.S.C.  759  by  adding  a 
new  subsection  which  would  require  Federal  agencies  to  procure 
long-distance  telecommunication  services,  subject  to  the  Brooks 
Act,  under  the  FTS-2000  contracts  if  the  services  are  within  the 
scope  of  work  provided  for  under  those  contracts.  For  services  that 
are  outside  of  the  scope  of  the  FTS-2000  contracts  GSA  must  ap- 
prove, in  advance,  the  procurement  strategy  the  buying  agency  in- 
tends to  use  pursuant  to  a  delegation  of  procurement  authority 
issued  under  the  Brooks  Act. 

SECTION  203.  ADVISORY  COMMITTEE  ON  STATISTICAL  POLICY 

This  section  requires  the  Director  of  0MB  to  establish  an  Adviso- 
ry Committee  on  Statistical  Policy  consisting  of  20  members  repre- 
senting academia,  the  business  community,  research  organizations, 
state  and  local  governments,  public  interest  groups,  and  other 
members  of  the  statistics  user  community.  The  term  of  a  member 
of  the  Committee  shall  be  2  years,  and  a  member  may  be  reap- 
pointed to  a  second  term.  The  Director  of  0MB,  or  his  or  her  desig- 
nee, is  the  chair  of  the  Committee,  and  the  Committee  shall  meet 
at  the  call  of  the  chair,  but  not  less  often  than  6  times  each  year. 
The  Director  is  required  to  complete  appointments  to  the  Commit- 
tee within  6  months  after  the  date  of  enactment. 

The  Committee's  functions  are  to  make  recommendations  to  the 
Director  of  0MB  and  the  Congress  identifying  national  long-term 
statistical  data  needs  that  can  and  should  be  filled  by  the  Federal 
Government;  establishing  priorities  for  Federal  statistical  policy 
initiatives  and  for  implementing  the  statistical  policy  functions  as- 
signed to  0MB;  and  implementing  any  other  Federal  statistical  op- 
erations that  would  contribute  to  the  general  economic  or  social 
welfare  or  to  the  competitive  position  of  the  United  States  in  the 
world  economy. 

SECTION  204.  ROUTINE  USES  OF  RECORDS  SYSTEMS 

1.  Subsection  204(a)  requires  the  Director  to  review  for  uniformi- 
ty and  consistency  with  law  and  published  guidelines  all  systems  of 
records  established  by  Federal  agencies  in  accordance  with  the  Pri- 
vacy Act  of  1974,  5  U.S.C.  552a,  and  to  submit  a  report  to  the  Con- 
gress within  a  year  of  the  date  of  enactment  on  the  results  of  that 
review. 

2.  Subsection  204(b)  makes  the  following  miscellaneous  amend- 
ments to  the  Privacy  and  Freedom  of  Information  Acts: 
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(a)  Subsection  552(e)  of  title  5,  United  States  Code,  is  amend- 
ed by  striking  the  last  sentence  providing  for  a  report  from  the 
Justice  Department  on  activities  to  encourage  agency  compli- 
ance with  the  Freedom  of  Information  Act;  and 

(b)  Subsection  (r)  of  the  Privacy  Act  of  1974  is  amended  to 
require  that  each  sigency  report  to  the  Congress  and  to  OMB 
on  new  or  significantly  changed  routine  uses. 

SECTION  205.  RECORDS  MANAGEMENT  REQUIREMENTS 

1.  Subsection  302(a)  amends  the  Federal  Records  Act  (section 
3302  of  title  404)  by  adding  to  the  authority  of  the  Archivist  of  the 
United  States  the  power  to  issue  regulations  establishing  stand- 
ards; 

(a)  for  interpreting  the  definition  of  the  term  "records"  in 
section  3301  of  title  44;  and 

(b)  for  creating  and  maintaining  adequate  and  proper  docu- 
mentation of  the  organization,  functions,  policies,  decisions, 
procedures,  and  essential  transactions  of  an  agency,  which  are 
to  be  incorporated  into  recordkeeping  requirements  issued  by 
the  head  of  the  agency. 

2.  Subsection  302(b)  requires  agency  heads  to  comply  with  stand- 
ards of  the  Archivist  of  the  United  States  issued  under  chapter  33 
of  title  44  relating  to  disposal  of  records. 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  September  24,  1990. 

Hon.  John  Conyers,  Jr., 

Chairman,  Committee  on  Government  Operations, 
House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  H.R.  3695,  the  Paperwork  Re- 
duction and  Federal  Information  Resources  Management  Act  of 
1990. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

Sincerely, 

James  L.  Blum 
(For  Robert  D.  Reischauer). 

Congressional  Budget  Office  Cost  Estimate 

1.  Bill  number:  H.R.  3695. 

2.  Bill  title:  Paperwork  Reduction  and  Federal  Information  Re- 
sources Management  Act  of  1990. 

3.  Bill  status:  As  ordered  reported  by  the  House  Committee  on 
Government  Operations  on  March  13,  1990. 

4.  Bill  purpose:  H.R.  3695  would  authorize  the  appropriation  of 
$6  million  annually  for  the  Office  of  Information  and  Regulatory 
Affairs  (OIRA)  for  fiscal  years  1990,  1991,  and  1992.  The  1990 
budget  authority  (included  in  the  Office  of  Management  and  Budg- 
et's (OMB's)  salaries  and  expenses  appropriation)  is  currently  $5.3 
million,  and  the  President  has  requested  $5.9  million  for  1991. 
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H.R.  3695  also  would  redefine  and  clarify  many  of  the  responsi- 
bilities of  OIRA  and  would  expand  federal  agencies'  roles  in  efforts 
to  improve  the  management  of  information. 

In  addition,  the  bill  would  establish  an  Advisory  Committee  on 
Statistical  Policy  that  would  recommend  ways  to  fulfill  the  federal 
government's  data  needs.  The  bill  also  would  require  the  General 
Services  Administration  (GSA)  to  establish  and  maintain  an  inven- 
tory of  all  automatic  data  processing  (ADP)  equipment  acquired  by 
federal  agencies,  and  would  require  reports  from  0MB  and  the 
General  Accounting  Office. 

5.  Estimated  cost  to  the  Federal  Government: 


[By  fiscal  year,  in -millions  of  dollars] 


1991 

1992 

1993          1994  1995 

OIRA: 

Authorization  level  

6.0 

6.0 

Estimated  outlays  

5.5 

6.0 

0.5   

Advisory  Committee  on  Statistical  Policy: 

Estimated  authorization  level  

0.1 

0.1 

.1          0.1  0.1 

Estimated  outlays  

.1 

.1 

.1           .1  .1 

The  costs  of  this  bill  fall  within  budget  function  800. 

Basis  of  estimate:  This  estimate  assumes  the  amounts  authorized 
will  be  appropriated.  The  estimate  of  outlays  for  OIRA  is  based  on 
its  historical  spending  patterns.  The  estimate  of  costs  for  the  advi- 
sory committee  is  based  on  the  costs  of  similar  committees.  Because 
GSA  already  conducts  an  annual  inventory  of  ADP  equipment,  the 
bill's  requirement  for  such  an  inventory  would  not  have  a  budget- 
ary impact.  Other  provisions  of  H.R.  3695  requiring  reports  and 
clarifying  agencies'  roles  in  information  management  are  not  ex- 
pected to  result  in  significant  additional  costs. 

6.  Estimated  cost  to  State  and  local  governments:  None. 

7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimate:  None. 

On  August  1,  1990,  CBO  prepared  a  cost  estimate  for  S.  1742,  the 
Federal  Information  Resources  Management  Act,  as  ordered  re- 
ported by  the  Senate  Committee  on  Governmental  Affairs  on  June 
7,  1990.  This  estimate  for  H.R.  3695  differs  from  the  one  for 
S.  1742  to  reflect  different  authorization  levels  for  OIRA  and  differ- 
ent advisory  committees  and  responsibilities  for  federal  agencies. 

9.  Estimate  prepared  by:  James  Hearn. 

10.  Estimate  approved  by:  C.G.  Nuckols  for  James  L.  Blum,  As- 
sistant Director  for  Budget  Analysis. 

Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  reported,  are  shown  as  follows  (existing  law  proposed  to  be  omit- 
ted is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic, 
existing  law  in  which  no  change  is  proposed  is  shown  in  roman): 
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TITLE  44,  UNITED  STATES  CODE 

*  *  *  *  «  *  * 

CHAPTER  31— RECORDS  MANAGEMENT  BY  FEDERAL 

AGENCIES 

*  *  *  «  «  *  « 

§  3102.  Establishment  of  program  of  management 

The  head  of  each  Federal  agency  shall  establish  and  maintain  an 
active,  continuing  program  for  the  economical  and  efficient  man- 
agement of  the  records  of  the  agency.  The  program,  among  other 
things,  shall  provide  for — 

(1)  *  *  * 

******* 

(3)  compliance  with  sections  2101-2117,  2501-2507,  2901-2909, 
"  "  [and  3101-3107,3  3101-3107,  and  3301-3311  of  this  title  and 
*  ^  the  regulations  issued  under  them. 

******* 

CHAPTER  33— DISPOSAL  OF  RECORDS 

******* 

§  302.  Regulations  covering  lists  of  records  for  disposal,  procedure 
for  disposal,  and  standards  for  reproduction 

The  Archivist  shall  promulgate  regulations,  not  inconsistent  with 
this  chapter,  establishing — 

(1)  standards  for  interpreting  the  definition  for  the  term 
^'records 

(2)  standards,  to  be  incorporated  into  recordkeeping  require- 
ments issued  by  heads  of  agencies,  for  creation  and  mainte- 
nance of  adequate  and  proper  documentation  of  the  organiza- 
tion, functions,  policies,  decisions,  procedures,  and  essential 
transactions  of  the  agency, 

[(1)1  (3)  procedures  for  the  compling  and  submitting  to  him 
of  lists  and  schedules  of  records  proposed  for  disposal, 

[(2)3  (i)  procedures  for  the  disposal  of  records  authorized  for 
disposal,  and 

[(3)]  (5)  standards  for  the  reproduction  of  records  by  photo- 
graphic or  microphotographic  processes  with  a  view  to  the  dis- 
posal of  the  original  records. 

******* 

CHAPTER  35— COORDINATION  OF  FEDERAL  INFORMATION 

POLICY 

Sec.  [3501.  Purpose.]  8501.  Findings  and  purposes. 

«*««*** 
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Sec.  [3505.  Assignment  of  tasks  and  deadlines.]  3505.  Duties  of  the  Director. 

**♦♦**♦ 

[§3501.  Purpose 

[The  purpose  of  the  chapter  is — 

[(1)  to  minimize  the  Federal  paperwork  burden  for  individ- 
uals, small  businesses,  State  and  local  governments,  and  other 
persons; 

[(2)  to  minimize  the  cost  to  the  Federal  Government  of  col- 
lecting, maintaining,  using,  and  disseminating  information; 

[(3)  to  maximize  the  usefulness  of  information  collected, 
maintained,  and  disseminated  by  the  Federal  Government; 

[(4)  to  coordinate,  integrate  and,  to  the  extent  practicable 
and  appropriate,  make  uniform  Federal  information  policies 
and  practices; 

[(5)  to  ensure  that  automatic  data  processing,  telecommuni- 
cations, and  other  information  technologies  are  acquired  and 
used  by  the  Federal  Government  in  a  manner  which  improves 
service  delivery  and  program  management,  increase  productiv- 
ity, improves  the  quality  of  decisionmaking,  reduces  waste  and 
fraud,  and  wherever  practicable  and  appropriate,  reduces  the 
information  processing  burden  for  the  Federal  Government 
and  for  persons  who  provide  information  to  and  for  the  Federal 
Government;  and 

[(6)  to  ensure  that  the  collection,  maintenance,  use  and  dis- 
semination of  information  by  the  Federal  Government  is  con- 
sistent with  applicable  laws  relating  to  confidentiality,  includ- 
ing section  552a  of  title  5,  United  States  Code,  known  as  the 
Privacy  Act.] 

§3501.  Findings  and  purposes 

(a)  The  Congress  makes  the  following  findings: 

(1)  The  collection  of  information  conducted  or  sponsored  by 
the  Federal  Government  imposes  a  substantial  burden  on  the 
public. 

(2)  Efforts  to  curb  the  growth  of  such  burden  are  necessary  to 
induce  Federal  agencies  to  consider  whether  proposed  informa- 
tion collection  requests  are  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including  whether  the  informa- 
tion will  have  practical  utility. 

(3)  A  central  management  authority  is  necessary  to  provide  co- 
ordination and  oversight  of  Federal  policies  and  procedures  and 
to  facilitate  agency  accountability  to  the  Congress  and  the 
public  regarding  information  collection  requests  and  other  in- 
formation management  activities. 

(Jf)  The  unrestricted  flow  of  public  information  from  the  Fed- 
eral Government  to  citizens  of  the  United  States  is  essential  to 
the  proper  operation  of  the  United  States  as  a  democratic  socie- 
ty. Public  information  is  a  valuable  national  resource  that  pro- 
vides citizens  with  knowledge  of  their  government,  society,  and 
economy— past,  present,  and  future.  It  is  a  means  to  ensure  the 
accountability  of  government  and  is  an  essential  tool  for  man- 
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aging  the  government's  operations.  It  also  is  itself  often  a  com- 
modity with  economic  value  in  the  marketplace. 
(5)  The  Federal  Government  hcLS  the  responsibility  to  ensure 
-  the  flow  of  public  information  between  the  government  and  its 
citizens. 

(b)  The  purposes  of  this  chapter  are — 

(V  to  minimize  the  Federal  paperwork  burden  for  individ- 
uals, small  businesses,  taxpayers.  Federal  contractors.  State  and 
local  governments,  and  other  persons; 

(2)  to  facilitate  the  fulfillment  of  agency  statutory  missions 
and  the  flow  of  public  information  through  effective  and  effi- 
cient management  of  information  resources; 

(3)  to  maximize  the  usefulness  of,  and  public  access  to,  infor- 
mation collected,  maintained,  used,  retained,  and  disseminated 
by  the  Federal  Government; 

(4)  to  minimize  the  cost  to  the  Federal  Government  of  collect- 
ing, maintaining,  using,  retaining,  and  disseminating  informa- 
tion; 

(5)  to  coordiante,  integrate,  and  to  the  extent  practicable  and 
appropriate  make  uniform.  Federal  information  policies  and 
practices; 

(6)  to  ensure  that  government  information  activities  are  con- 
ducted in  such  a  manner  as  to — 

(A)  improve  the  quality  of  decisionmaking,  service  deliv- 
ery and  program  management; 

(B)  increase  productivity; 

(C)  reduce  waste  and  fraud;  and 

(D)  reduce  unnecessary  burden; 

(7)  to  ensure  that  the  collection,  maintenance,  use,  retention, 
and  dissemination  of  information  by  the  Federal  Government  is 
consistent  with  applicable  laws,  including  laws  relating  to — 

(A)  confidentiality  of  information,  including  section  552a 
of  title  5,  United  States  Code; 

(B)  security  of  information,  including  the  Computer  Secu- 
rity Act  of  1987  (Public  Law  100-235); 

(C)  access  to  information,  including  section  552  of  title  5, 
United  States  Code;  and 

(D)  collection  and  dissemination  of  information,  includ- 
ing this  title; 

(8)  to  ensure  effective  and  efficient  use  of  information  technol- 
ogy; 

(9)  to  ensure  the  integrity,  quality,  and  utility  of  the  Federal 
statistical  system; 

(10)  to  ensure  that  automatic  data  processing,  telecommunica- 
tions, and  other  information  technologies  are  acquired  and  used 
by  the  Federal  Government  in  a  manner  which  improves  service 
delivery  and  program  management,  increases  productivity,  im- 
proves the  quality  of  decisionmaking,  reduces  waste  and  fraud, 
and  wherever  practicable  and  appropriate,  reduces  the  informa- 
tion processing  burden  for  the  Federal  Government  and  for  per- 
sons who  provide  information  to  and  for  the  Federal  Govern- 
ment; 
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(11)  to  encourage  a  diversity  of  public  and  private  providers 
for  public  information  products,  consistent  with  the  Govern- 
ment's obligation  to  disseminate  public  information; 

(12)  to  provide  for  the  dissemination  to  the  public  of  public 
information  products  and  services  on  timely  and  equal  terms; 
and 

(13)  to  disseminate  public  information  equitably  and  in  a 
manner  that  promotes  the  usefulness  of  the  information  to  the 
public. 

§  3502.  Definitions 

As  used  in  this  chapter — 
*  *  * 

******* 

(3)  the  term  ''burden"  means  the  time,  effort,  or  financial  re- 
sources expended  by  persons  to  provide  information  to  or  for  a 
Federal  agency,  including  the  resources  expended  for  reviewing 
instructions,  searching  existing  data  sources,  obtaining  compil- 
ing and  maintaining  the  necessary  data,  completing  and  review- 
ing the  collection  of  information,  and  transmitting  or  otherwise 
disclosing  the  information  involved; 

******* 

(11)  the  term  * 'information  collection  request"  means  a  writ- 
ten report  form,  application  form,  schedule,  questionnaire,  re- 
porting or  recordkeeping  requirement,  [collection  of  informa- 
tion requirement,]  or  other  similar  method  calling  for  the  col- 
lection of  information; 

******* 

(13)  the  term  "information  resources  management"  means 
the  planning,  budgeting,  organizing,  directing,  training,  pro- 
moting, controlling,  and  management  activities  associated  with 
the  burden,  collection,  creation,  use  and  retention  and  dissemi- 
nation of  information  by  agencies,  and  includes  the  manage- 
ment of  information  and  related  resources  such  as  automatic 
data  processing  equipment  (as  such  term  is  defined  in  section 
111(a)  of  the  Federal  Property  and  Administrative  Services  Act 
of  1949  (40  U.S.C.  759(a)); 

******* 

(16)  the  term  "practical  utililty"  means  the  ability  of  an 
agency  to  use  information  it  collects,  particularly  the  capabil- 
ity to  process  such  information  in  a  timely  and  useful  fashion; 
[and] 

(17)  the  term  "recordkeeping  requirement"  means  require- 
ment imposed  by  an  agency  on  persons  to  maintain  specified 
recordsZ'2;  and  retention 

(18)  ^information  collection  request  contained  in  a  rule" 
means  an  information  collection  request  which  is,  or  has  been, 
subject  to  notice  and  comment  procedures  under  section  553  of 
title  5,  United  States  Code,  or  other  laws  or  regulations  requir- 
ing that  rules  be  made  on  the  record  after  notice  and  comment; 
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(19)  the  term  "Administrator"  means  the  Administrator  of 
the  Office  of  Information  and  Regulatory  Affairs,  appointed 
under  section  3505(h); 

(20)  the  term  ''day''  means  calendar  day; 

(21)  the  term  ''public  information''  means  any  information, 
regardless  of  format,  that  an  agency  discloses,  disseminates,  or 
makes  available  to  the  public  pursuant  to  law,  rule,  regulation, 
policy,  or  practice,  and  any  part  of  that  information;  and 

(22)  the  term  "benefit"  means  a  quantitative  or  qualitative 
contribution  to  the  achievement  of  the  mission  of  an  agency. 

******* 

§  3504.  Authority  and  functions  of  Director 

(a)  The  Director  shall  develop  and  implement  Federal  informa- 
tion policies,  principles,  standards,  and  guidelines  and  shall  provide 
direction  and  oversee  the  review  and  approval  or  disapproval  of  in- 
formation collection  requests,  the  reduction  of  the  paperwork 
burden.  Federal  statistical  activities,  records  management  activi- 
ties, privacy  and  security  of  records,  agency  sharing  and  dissemina- 
tion of  information,  and  acquisition  and  use  of  automatic  data  proc- 
essing, telecommunications,  and  other  information  technology  for 
managing  information  resources.  The  authority  of  the  Director 
under  this  section  shall  be  exercised  consistent  with  applicable  law. 

******* 

(c)  The  information  collection  request  clearance  and  other  paper- 
work control  functions  of  the  Director  shall  include — 
(1)  *  *  * 

******* 

[(5)  setting  goals  for  reduction  of  the  burdens  of  Federal  in- 
formation collection  requests;] 

(5)  establishing  procedures  for  agencies  to  estimate  under  sec- 
tion 3507(a)  the  burden  and  benefit  that  will  result  from  a  pro- 
posed information  collection  request; 

(6)  overseeing  action  on  the  recommendations  of  the  Commis- 
sion on  Federal  Paperwork;  [andj 

(7)  designing  and  operating,  in  accordance  with  section  3511, 
the  Federal  Information  Locator  System  [.J; 

(8)  promoting  the  reduction  of  unnecessary  burden  imposed  by 
Federal  information  collection  requests,  including  such  burden 
on  small  businesses,  taxpayers,  Federal  contractors,  educational 
institutions,  and  State  and  local  governments,  with  particular 
emphasis  on  Federal  taxation,  procurement,  and  grant  pro- 
grams; and 

(9)  initiating  and  conducting,  with  the  cooperation  and  par- 
ticipation of  agencies  designated  by  the  Director  and  interested 
persons,  pilot  projects  and  similar  programs  to  test  or  demon- 
strate the  feasibility  and  value  of  changes  in  Federal  informa- 
tion collection  policies  and  procedures  and  related  activities,  in- 
cluding, on  a  nondelegable  basis  and  solely  for  the  purposes  of 
this  provision,  waiving  the  application  of  any  agency  regulation 
or  administrative  directive  provided  that  the  Congress  is  timely 
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informed  regarding  the  intent,  progress  and  findings  of  activi- 
ties involving  such  waiver. 

******* 

(g)  The  Federal  automatic  data  processing  (including  telecom- 
munications) functions  of  the  Director  shall  include — 
(1)  *  *  * 

******* 

(4)  promoting  the  use  of  automatic  data  processing  (including 
telecommunications)  equipment  by  the  Federal  Government  to 
improve  the  effectiveness  of  the  use  and  dissemination  of  data 
in  the  operation  of  Federal  programs;  [and] 

(5)  initiating  and  reviewing  proposals  for  changes  in  legisla- 
tion, regulations,  and  agency  procedures  to  improve  automatic 
data  processing  (including  telecommunications)  practices,  and 
informing  the  President  and  the  Congress  of  the  progress  made 
therein [.];  and 

(6)  developing  and  implementing  policy  guidance  that  de- 
scribes the  system  by  which  Federal  agencies  shall  initiate,  ap- 
prove, process,  and  evaluate  plans  for  major  acquisitions  of 
automatic  data  processing  equipment,  including  policy  guidance 
for — 

(A)  the  establishment  by  each  Federal  agency  having  an 
annual  information  technology  budget  for  automatic  data 
processing  equipment  in  excess  of  $50,000,000,  a  review  com- 
mittee on  major  acquisitions  of  automatic  data  processing 
equipment,  chaired  by  the  senior  information  resources 
management  official  designated  for  the  agency  pursuant  to 
subsection  (b)  of  section  3506; 

(B)  the  required  evaluative  techniques  and  criteria  to  be 
used  by  such  committees — 

(i)  to  estimate  life-cycle  costs  for  that  equipment;  and 

(ii)  to  assess  the  economy  and  efficiency  of  proposed 
major  acquisitions  of  that  equipment  in  relation  to 
mission  needs  and  alternative  acquisition  strategies; 

(C)  the  required  independent  cost  evaluations,  as  appro- 
priate, of  data  developed  pursuant  to  subparagraph  (B); 

(D)  requiring  that  information  (other  than  classified  in- 
formation) which  is  developed  pursuant  to  subparagraph 
(B)  and  which  pertains  to  any  major  acquisition  of  auto- 
matic data  processing  equipment  shall  be  included  with  the 
agency's  annual  budget  request  (in  information  technology 
exhibits)  if  any  funds  included  in  that  request  will  be  used 
for  the  acquisition,  operation,  or  support  of  such  equipment, 
except  that  such  information  shall  be  withheld  from  public 
disclosure  if  it  would  adversely  affect  the  integrity  of  any 
related  procurement  through  the  release  of  proprietary  or 
procurement  sensitive  information; 

(E)  requiring  that  information  included  in  an  agency's 
annual  budget  request  pursuant  to  subparagraph  (D)  shall 
be  certified  by  the  head  of  the  agency  as  being  complete  and 
accurate;  and 
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(F)  the  establishment  of  criteria  for  periodic  evaluation  of 
automatic  data  processing  equipment,  after  its  acquisition, 
to  assess  its  compatibility  with  assumptions  and  findings 
made  pursuant  to  subparagraph  (B)  which  relate  to  that 
equipment 

In  paragraph  (6),  the  term  ''automatic  data  processing  equipment" 
has  the  meaning  that  term  has  in  paragraph  (2)  of  section  111(a)  of 
the  Federal  Property  and  Administrative  Services  Act  of  1949  (40 
U.S.C.  759(a)(2)).  That  paragraph  does  not  apply  to  equipment  or 
procurements  described  in  paragraph  (3)  of  that  section. 

[(h)(1)  As  soon  as  practicable,  but  no  later  than  publication  of  a 
notice  of  proposed  rulemaking  in  the  Federal  Register,  each  agency 
shall  forward  to  the  Director  a  copy  of  any  proposed  rule  which 
contains  a  collection  of  information  requirement  and  upon  request, 
information  necessary  to  make  the  determination  required  pursu- 
ant to  this  section. 

[(2)  Within  sixty  days  after  the  notice  of  proposed  rulemaking  is 
published  in  the  Federal  Register,  the  Director  may  file  public  com- 
ments pursuant  to  the  standards  set  forth  in  section  3508  on  the 
collection  of  information  requirement  contained  in  the  proposed 
rule. 

[(3)  When  a  final  rule  is  published  in  the  Federal  Register,  the 
agency  shall  explain  how  any  collection  of  information  require- 
ment contained  in  the  final  rule  responds  to  the  comments,  if  any, 
filed  by  the  Director  or  the  public,  or  explain  why  it  rejected  those 
comments. 

[(4)  The  Director  has  no  authority  to  disapprove  any  collection 
of  information  requirement  specifically  contained  in  an  agency 
rule,  if  he  has  received  notice  and  failed  to  comment  on  the  rule 
within  sixty  days  of  the  notice  of  proposed  rulemaking. 

[(5)  Nothing  in  this  section  prevents  the  Director,  in  his  discre- 
tion— 

[(A)  from  disapproving  any  information  collection  request 
which  was  not  specifically  required  by  an  agency  rule; 

[(B)  from  disapproving  any  collection  of  information  require- 
ment contained  in  an  agency  rule,  if  the  agency  failed  to 
comply  with  the  requirements  of  paragraph  (1)  of  this  subsec- 
tion; or 

[(C)  from  disapproving  any  collection  of  information  require- 
ment contained  in  a  final  agency  rule,  if  the  Director  finds 
within  sixty  days  of  the  publication  of  the  final  rule  that  the 
agency's  response  to  his  comments  filed  pursuant  to  paragraph 
(2)  of  this  subsection  was  unreasonable. 

[(D)  from  disapproving  any  collection  of  information  re- 
quirement where  the  Director  determines  that  the  agency  has 
substantially  modified  in  the  final  rule  the  collection  of  infor- 
mation requirement  contained  in  the  proposed  rule  where  the 
agency  has  not  given  the  Director  the  information  required  in 
paragraph  (1),  with  respect  to  the  modified  collection  of  infor- 
mation requirement,  at  least  sixty  days  before  the  issuance  of 
the  final  rule. 

[(6)  The  Director  shall  make  publicly  available  any  decision  to 
disapprove  a  collection  of  information  requirement  contained  in  an 
agency  rule,  together  with  the  reasons  for  such  decision. 
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[(7)  The  authority  of  the  Director  under  this  subsection  is  sub- 
ject to  the  provisions  of  section  3507(c). 

[(8)  This  subsection  shall  apply  only  when  an  agency  publishes  a 
notice  of  proposed  rulemaking  and  requests  public  comments. 

[(9)  There  shall  be  no  judicial  review  of  any  kind  of  the  Direc- 
tor's decision  to  approve  or  not  to  act  upon  a  collection  of  informa- 
tion requirement  contained  in  an  agency  rule.] 

(h)  The  information  dissemination  functions  of  the  Director  shall 
include  issuing  guidance,  after  notice  and  receipt  of  public  com- 
ment, that  shall — 

(1)  he  applied  by  Federal  agencies  disseminating  public  infor- 
mation products  and  services; 

(2)  be  consistent  with  and  promote  the  purposes  of  this  chap- 
ter and  the  requirements  for  agencies  under  section  3506(j); 

(8)  apply  to  all  significant  public  information  products  and 
services,  regardless  of  the  form  in  which  public  information  is 
disseminated; 

(4)  supplement  and  not  replace  the  provisions  of  section  552  of 
title  5  and  other  laws  specifically  requiring  the  disclosure  of 
public  information;  and 

(5)  supplement  and  not  replace  the  provisions  of  chapters  1,  5, 
11,  13,  15,  17,  and  19  of  this  title. 

[§  3505.  Assignment  of  tasks  and  deadlines 

[In  carrying  out  the  functions  under  this  chapter,  the  Director 
shall — 

[(1)  upon  enactment  of  this  Act — 

[(A)  set  a  goal  to  reduce  the  then  existing  burden  of 
Federal  collections  of  information  by  15  per  centum  by  Oc- 
tober 1,  1982;  and 

[(B)  for  the  year  following,  set  a  goal  to  reduce  the 
burden  which  existed  upon  enactment  by  an  additional  10 
per  centum; 

[(2)  within  one  year  after  the  effective  date  of  this  Act — 

[(A)  establish  standards  and  requirements  for  agency 
audits  of  all  major  information  systems  and  assign  respon- 
sibility for  conducting  Government-wide  or  multiagency 
audits,  except  the  Director  shall  not  assign  such  responsi- 
bility for  the  audit  of  major  information  systems  used  for 
the  conduct  of  criminal  investigations  or  intelligence  ac- 
tivities as  defined  in  section  4-206  of  Executive  Order 
12036,  issued  January  24,  1978,  or  successor  orders,  or  for 
cryptologic  activities  that  are  communications  security  ac- 
tivities; 

[(B)  establish  the  Federal  Information  Locator  System; 

[(C)  identify  areas  of  duplication  in  information  collec- 
tion requests  and  develop  a  schedule  and  methods  for 
eliminating  duplication; 

[(D)  develop  a  proposal  to  augment  the  Federal  Infor- 
mation Locator  System  to  include  data  profiles  of  major  in- 
formation holdings  of  agencies  (used  in  the  conduct  of 
their  operations)  which  are  not  otherwise  required  by  this 
chapter  to  be  included  in  the  System;  and 
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[(E)  identify  initiatives  which  may  achieve  a  10  per 
centum  reduction  in  the  burden  of  Federal  collections  of 
information  associated  with  the  administration  of  Federal 
grant  programs; 
[(3)  within  two  years  after  the  effective  date  of  this  Act — 

[(A)  establish  a  schedule  and  a  management  control 
system  to  ensure  that  practices  and  programs  of  informa- 
tion handling  disciplines,  including  records  management, 
are  appropriately  integrated  with  the  information  policies 
mandated  by  this  chapter; 

[(B)  identify  initiatives  to  improve  productivity  in  Fed- 
eral operations  using  information  processing  technology; 

[(C)  develop  a  program  to  (i)  enforce  Federal  informa- 
tion processing  standards,  particularly  software  language 
standards,  at  all  Federal  installations;  and  (ii)  revitalize 
the  standards  development  program  established  pursuant 
to  section  759(f)(2)  of  title  40,  United  States  Code,  separat- 
ing it  from  peripheral  technical  assistance  functions  and 
directing  it  to  the  most  productive  areas; 

[(D)  complete  action  on  recommendations  of  the  Com- 
mission on  Federal  Paperwork  by  implementing,  imple- 
menting with  modification  or  rejecting  such  recommenda- 
tions including,  where  necessary,  development  of  legisla- 
tion to  implement  such  recommendations; 

[(E)  develop  and  annually  revise,  in  consultation  with 
the  Administrator  of  General  Services,  a  5-year  plan  for 
meeting  the  automatic  data  processing  equipment  (includ- 
ing telecommunications)  and  other  information  technology 
needs  of  the  Federal  Government  in  accordance  with  the 
requirements  of  sections  110  and  111  of  the  Federal  Prop- 
erty and  Administrative  Services  Act  of  1949  (40  U.S.C. 
757,  759)  and  the  purposes  of  this  chapter;  and 

[(F)  submit  to  the  President  and  the  Congress  legisla- 
tive proposals  to  remove  inconsistencies  in  laws  and  prac- 
tices involving  privacy,  confidentiality,  and  disclosure  of 
information; 

[(4)  upon  the  enactment  of  the  Paperwork  Reduction  Reau- 
thorization Act  of  1986 — 

[(A)  set  a  goal  to  reduce,  by  September  30,  1987,  the 
burden  of  Federal  collections  of  information  existing  on 
September  30,  1986,  by  at  least  5  percent;  and 

[(B)  for  the  fiscal  year  beginning  on  October  1,  1987, 
and  each  of  the  next  two  fiscal  years,  set  a  goal  to  reduce 
the  burden  of  Federal  collections  of  information  existing  at 
the  end  of  the  immediately  preceding  fiscal  year  by  at 
least  5  percent; 

[(5)  maintain  a  comprehensive  set  of  information  resources 
management  policies;  and 

[(6)  within  one  year  after  the  date  of  enactment  of  the  Pa- 
perwork Reduction  Reauthorization  Act  of  1986— 

[(A)  issue,  in  consultation  with  the  Administrator  of 
General  Services,  principles,  standards,  and  guidelines  to 
implement  the  policies  described  in  paragraph  (5); 
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[(B)  report  to  the  Congress  on  the  feasibihty  and  means 
of  enhancing  public  access,  including  access  by  elecronic 
media,  to  information  relating  to  information  collection  re- 
quests required  by  this  chapter  to  be  made  available  to  the 
public;  and 

[(C)  identify  further  initiatives  to  reduce  the  burden  of 
Federal  collections  of  information  associated  with  the  ad- 
ministration of  Federal  grant  programs.] 

§3505.  Duties  of  the  Director 

(a)  In  carrying  out  information  collection  request  review  functions 
under  this  chapter,  the  Director  shall — 

(V  oversee  the  maintenance  and  improvement  of  the  Federal 
Information  Locator  System  under  section  3511  of  this  title; 

(2)  identify  areas  of  duplication  and  unnecessary  burden  in 
information  collection  requests  and  develop  a  schedule  and 
methods  for  eliminating  such  duplication  and  unnecessary 
burden; 

(2)  issue  regulations  establishing  requirements  for — 

(A)  agency  reviews  under  section  3506(f)  of  information 
collection  requests  contained  in  rules; 

(B)  agency  estimates  under  section  3506(g)  of  the  net 
burden  and  benefit  that  will  result  from  information  collec- 
tion requests;  and 

(C)  agency  estimates  under  section  3507(a)  of  the  burden 
and  benefit  that  will  result  from  an  information  collection 
request;  and 

(Jf)  carry  out  functions  relating  to  paperwork  control  under 
this  chapter. 

(b)  (1)  In  carrying  out  reviews  of  information  collection  requests 
under  this  chapter,  the  Director  shall — 

(A)  maintain  a  public  record  for  each  information  collection 
request  review  under  this  chapter,  which  includes — 

(i)  copies  of  all  written  correspondence  which  is  received 
or  provided  by  an  employee  of  the  Office  of  Information 
and  Regulatory  Affairs  from  or  to,  respectively,  any  person 
who  is  not  an  employee  of  the  Office;  and 

(ii)  information  about  any  written  submission  received  by 
the  Office  of  Information  and  Regulatory  Affairs  from  an 
agency,  including — 

(I)  the  name  of  the  agency; 

(II)  the  title  or  name  of  the  submission, 

(III)  the  date  of  receipt  by  the  Office; 

(IV)  the  name  of  the  principal  desk  officer  within  the 
Office  who  reviews  the  submission; 

(V)  copies  of  all  agency  submissions  to  the  Office, 
and  a  detailed  written  explanation  of  the  reasons  for 
any  disapprovals  or  approvals  with  substantive 
changes  made  by  the  Office  with  respect  to  a  submis- 
sion, as  required  by  sections  3507(b)  and  3507(c)(6);  and 

(VI)  any  decision  made  by  the  Office  with  respect  to 
the  submission,  including  the  date  of  any  action  taken 
by  the  Office; 


92 


(B)  notify  the  head  of  the  appropriate  agency  of  all  meetings 
involving  employees  of  the  Office  of  Information  and  Regula- 
tory Affairs  and  any  person  who  is  not  an  employee  of  the  Fed- 
eral Government,  and  provide  the  agency  head,  or  his  or  her 
designee,  a  reasonable  opportunity  to  attend  such  meetings;  and 

(C)  consider  public  comments  and  other  relevant  material. 
(2)  This  subsection  shall  not  require  the  public  disclosure  of— 

(A)  any  information  which  is  protected  at  all  times  by  proce- 
dures established  for  information  which  has  been  specifically 
authorized  under  criteria  established  by  an  executive  order  or 
an  Act  of  Congress  to  be  kept  secret  in  the  interest  of  national 
security  or  foreign  policy; 

(B)  communications  concerning  violations  of  the  provisions  of 
this  chapter,  the  disclosure  of  which  could  lead  to  adverse 
action  against  the  communicator;  or 

(C)  any  communication  between  a  person  in  the  employ  of  the 
Office  of  Management  and  Budget  and  any  other  person  in  the 
employ  of  the  executive  office  of  the  President 

(c)  In  carrying  out  this  chapter,  the  Director  shall  also — 

(1)  recommend  to  the  President,  for  submission  to  the  Con- 
gress, legislative  proposals  to  remove  inconsistencies  in  laws 
and  practices  involving  privacy,  confidentiality,  and  disclosure 
of  information; 

(2)  create  and  maintain  comprehensive  information  resources 
management  policies; 

(3)  issue,  in  consultation  with  the  Administrator  of  General 
Services  and  the  Archivist  of  the  United  States,  principles, 
standards,  and  guidelines  to  implement  the  policies  described 
in  paragraph  (2);  and 

(4)  develop  and  annually  revise,  in  consultation  with  the  Ad- 
ministrator of  General  Services  and  the  Archivist  of  the  United 
States,  a  5-year  plan  for  information  resources  management 
that  includes — 

(A)  plans  for  managing  information  throughout  its  life 
cycle  from  collection  through  dissemination  and  disposi- 
tion; 

(B)  plans  for  meeting  the  automatic  data  processing 
equipment  (including  telecommunications)  and  other  infor- 
mation technology  needs  of  the  Federal  Government  in  ac- 
cordance with  the  requirements  of  sections  110  and  111  of 
the  Federal  Property  and  Administrative  Services  Act  of 
1949  (40  US.C.  757,  759)  and  the  purposes  of  this  chapter; 

(C)  plans  for  agency  audits  of  all  major  information  sys- 
tems; 

(D)  plans  for  government-wide  and  agency-specific  infor- 
mation resources  management  systems; 

(E)  plans  for  the  use  of  common  information  processing 
standards  by  Federal  agencies;  and 

(F)  plans  for  enhancing  public  access,  including  access  by 
electronic  media,  to  information  relating  to  information 
collection  requests  required  by  this  chapter  to  be  made 
available  to  the  public. 
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§  3506.  Federal  agency  responsibilities 

(a)  Each  agency  shall  be  responsible  for  carrying  out  its  informa- 
tion resources  management  activities  in  an  efficient,  effective,  and 
economical  manner,  and  for  complying  with  the  information  poli- 
cies, principles,  standards,  and  guidelines  prescribed  by  the  Direc- 
tor. 

The  head  of  each  agency  shall  designate,  within  three 
months  after  the  effective  date  of  this  Act,  a  senior  official  or,  in 
the  case  of  military  departments,  and  the  Office  of  the  Secretary  of 
Defense,  officials  who  report  directly  to  such  agency  head  to  carry 
out  the  responsibilities  of  the  agency  under  this  chapter.  If  more 
than  one  official  is  appointed  for  the  military  departments  the  re- 
spective duties  of  the  officials  shall  be  clearly  delineated. 

(2)  Each  official  designated  pursuant  to  paragraph  (1)  shall  he  in 
the  senior  executive  service  and  shall  be  a  career  appointee.  Any  po- 
sitions created  pursuant  to  paragraph  (1)  shall  he  career  reserve  po- 
sitions. 

(3)  Officials  designated  pursuant  to  paragraph  (1)  shall  he  well 
qualified  through  experience  or  training  to  carry  out  the  programs 
and  activities  authorized  under  this  chapter. 

(c)  Each  agency  shall— 

*    *  * 

******* 

(6)  implement  applicable  Government-wide  and  agency  infor- 
mation policies,  principles,  standards,  and  guidelines  with  re- 
spect to  information  collection,  paperwork  reduction,  statistical 
activities,  records  management  activities,  privacy  and  security 
of  records,  sharing  [and  dissemination  J  retention,  and  dis- 
semination of  information,  acquisition  and  use  of  information 
technology,  and  other  information  resource  management  func- 
tions; 

(7)  periodically  evaluate  and,  as  needed,  improve,  the  accura- 
cy, completeness,  and  reliability  of  data  and  records  contained 
within  Federal  information  systems [;  and],  and  the  capahili- 
ties  of  each  such  system  for  assuring  (A)  puhlic  access  to  puhlic 
information,  and  (B)  privacy,  confidentiality,  and  security; 

[(8)  develop  and  annually  revise  a  5-year  plan,  in  accordance 
with  appropriate  guidance  provided  by  the  Director,  for  meet- 
ing the  agency's  information  technology  needs.] 

(8)  develop  and  annually  revise  a  5-year  plan  for  information 
resources  management,  in  accordance  with  appropriate  guid- 
ance provided  hy  the  Director;  and 

(9)  review  and  report  to  the  Director  on  the  privacy,  informa- 
tion disclosure,  confidentiality,  and  security  implications  of 
each  significant  information  system  planned  by  the  agency. 

*  *  *  *  *  *  Jfc 

(e)(1)  An  agency  in  proposing  or  reviewing  an  information  collec- 
tion request,  shall  ensure  that — 

(A)  the  information  collection  request  and  its  related  instruc- 
tions— 
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(i)  are  necessary  for  the  proper  performance  of  the  func- 
tions of  the  agency,  including  whether  the  information  will 
have  practiced  utility  for  the  agency; 

(ii)  use  plain  and  unambiguous  language  and  are  under- 
standable to  those  who  are  to  respond; 

(Hi)  explain  the  need  and  ultimate  use  of  the  information 
to  be  collected;  and 

(iv)  use  effective  and  efficient  statistical  survey  methodol- 
ogy appropriate  to  the  need  for  which  the  information  is  to 
be  collected;  and 
(B)  the  agency  has  taken  the  actions  required  under  section 
3507(a)(1)  with  respect  to  the  information  collection  request 
(2)  In  proposing  any  major  information  collection  request  not  con- 
tained in  a  rule,  an  agency  shall  also — 

(A)  publish  a  notice  in  the  Federal  Register  which  includes  a 
statement  of  why  the  information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  agency,  including  whether 
the  information  will  have  practical  utility  for  the  agency; 

(B)  provide  a  60-day  period  for  the  submission  of  comments  by 
the  public  regarding  the  major  information  collection  request, 
including  coments  regarding  its  burden  and  benefit; 

(C)  provide  the  name  of  the  official  of  the  agency  to  whom 
comments  may  be  submitted,  including  a  telephone  number  and 
an  address;  and 

(D)  state  in  the  notice  that,  at  the  end  of  the  60-day  period, 
the  agency  will  consider  the  public  comments  in  issuing  the 
final  information  collection  request,  and  thereafter  submit  the 
information  collection  request  to  the  Director  for  review  under 
this  chapter. 

(f)(1)  Not  less  than  once  every  3  years  each  agency  shall  review 
each  information  collection  request  contained  in  a  rule  issued  by  the 
agency. 

(2)  An  agency  conducting  a  review  under  this  subsection  shall 
publish  notice  of  the  review  in  the  Federal  Register,  including  a  de- 
scription of  the  scope,  need,  burden,  and  benefit  of  the  information 
collection  request  to  be  reviewed.  Such  notice  shall  give  interested 
persons  a  60-day  period  for  the  submission  of  comments  regarding — 

(A)  the  continued  necessity  of  the  information  collection  re- 
quest for  the  proper  performance  of  the  functions  of  the  agency, 
including  whether  the  information  will  have  practical  utility 
for  the  agency;  and 

(B)  the  burden  on  respondents  and  the  benefit  for  the  agency. 

(3)  Each  agency  review  under  this  subsection  of  an  information 
collection  request  shall  include  consideration  of— 

(A)  any  public  comments  received  by  the  agency  concerning 
the  information  collection  request  being  reviewed; 

(B)  whether  the  information  collection  request  continues  to  be 
necessary  for  the  proper  performance  of  the  functions  of  the 
agency,  including  whether  the  information  will  have  practical 
utility  for  the  agency;  and 

(C)  whether  the  burden  of  the  information  collection  request 
can  be  reduced  consistent  with  the  proper  performance  of  the 
functions  of  the  agency. 
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W  An  information  collection  request  that  is  reviewed  by  an 
agency  under  this  subsection — 

(AJ  for  which  no  changes  are  proposed  by  the  agency  as  a 
result  of  that  review — 

(i)  shall  be  submitted  by  the  agency  to  the  Director  pursu- 
ant to  section  3507; 

(ii)  upon  receipt  shall  receive  automatic  approval  from 
the  Director  for  a  period  of  not  more  than  3  years,  as  speci- 
fied by  the  agency;  and 

(Hi)  shall  retain  the  control  number  in  effect  for  that  in- 
formation collection  request  unless  a  new  control  number  is 
issued;  and 

(B)  for  which  changes  are  proposed  by  the  agency  as  a  result 
of  that  review — 

(i)  shall  be  submitted  by  the  agency  to  the  Director  for 
review  in  accordance  with  section  3507;  and 

(ii)  shall  not  be  effective  except  as  provided  in  that  sec- 
tion. 

(5)  The  head  of  an  agency  shall  submit  to  the  Director  and  pub- 
lish in  the  Federal  Register  the  results  of  each  agency  review  under 
this  subsection  of  an  information  collection  request  for  which  no 
changes  are  proposed  by  the  agency  including— 

(A)  the  evaluation  conducted  by  the  agency  under  paragraph 
(4);  and 

(B)  the  reasons  why  the  information  collection  request  contin- 
ues to  be  necessary  for  the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the  information  will  have 
practical  utility  for  the  agency. 

(6)  The  Director  shall — 

(A)  annually  conduct  random  audits  of  agency  reviews  under 
this  subsection  of  information  collection  requests  for  which  no 
changes  are  proposed,  to  determine  whether  the  agency  has 
properly  applied  the  standards  set  forth  in  paragraph  (2)  in  car- 
rying out  that  review;  and 

(B)  transmit  to  the  Congress  an  annual  report  summarizing 
the  findings  of  those  audits. 

(g)(1)  The  head  of  each  agency  shall  keep  the  Congress  fully  in- 
formed of  its  activities  under  this  chapter,  and  shall  annually 
submit  to  the  Congress  a  report  on  such  activities. 

(2)  The  report  required  under  this  subsection  shall  include  the  fol- 
lowing: 

(A)  A  separate  estimate  of  each  of  the  following,  and  an  ex- 
planation of  the  reasons  therefore: 

(i)  The  burden,  in  terms  of  time  expended,  that  resulted 
from  information  collection  requests  that  were  implemented 
by  the  agency  during  the  year  preceding  the  year  covered  by 
the  report. 

(ii)  Any  decrease  in  burden,  in  terms  of  time  expended, 
that  resulted  from  eliminating  in  the  year  covered  by  the 
report  information  collection  requests  that  were  implement- 
ed during  the  preceding  year. 

(Hi)  Any  increase  in  burden,  in  terms  of  time  expended, 
that  resulted  from  information  collection  requests  imple- 


96 


merited  during  the  year  covered  by  the  report  that  were  not 
implemented  during  the  preceding  year. 

(iv)  The  burden,  in  terms  of  time  expended,  that  resulted 
as  a  consequence  of  the  changes  made  by  the  agency  in  its 
information  collection  requests  during  the  year  covered  by 
the  report. 

(B)  A  separate  estimate  of  any  cumulative  increases  or  de- 
creases in  benefit  that  resulted  from  the  agency  eliminating, 
adopting,  or  changing  information  collection  requests,  as  re- 
ferred to  in  subparagraph  (A)(i),  (ii),  (Hi),  or  (iv). 

(OA  description  of  the  agency's  efforts  in  implementing,  and 
plans  to  implement  in  the  future,  the  applicable  policies,  stand- 
ards, and  guidelines  with  respect  to  information  collection,  pa- 
perwork reduction,  use  of  the  Federal  Information  Locator 
System,  statistical  activities,  records  management  activities,  pri- 
vacy and  security  of  records,  sharing  and  dissemination  of  in- 
formation, acquisition  and  use  of  information  technology,  and 
other  information  resources  management  functions  as  set  forth 
in  this  chapter. 

(h) (1)  In  carrying  out  the  review  of  information  collection  requests 
under  this  chapter,  the  head  of  each  agency  shall  establish  and 
maintain  a  public  record  for  each  information  collection  request 
under  review  by  the  Office  of  Information  and  Regulatory  Affairs, 
which  includes — 

(A)  copies  of  all  written  materials  which  the  agency  provides 
to  or  receives  from  the  Office; 

(B)  information  about  all  written  submissions  made  by  the 
agency  to  the  Office,  including — 

(i)  the  date  of  the  submission; 

(ii)  the  name  or  title  of  the  submission;  and 

(Hi)  the  name  of  the  person  at  the  Office  to  whom  the 
submission  is  made;  and 

(C)  copies  of  the  detailed  written  explanations  made  by  the 
Office  as  required  under  sections  S 507(b)  and  3507(c)(6). 

(2)  This  subsection  shall  not  require  the  disclosure  of— 

(A)  any  information  which  is  protected  at  all  times  by  proce- 
dures established  for  information  which  has  been  specifically 
authorized  under  criteria  established  by  an  Executive  Order  or 
an  Act  of  Congress  to  be  kept  secret  in  the  interest  of  national 
defense  or  foreign  policy;  or 

(B)  communications  concerning  violations  of  the  provisions  of 
this  chapter;  the  disclosure  of  which  could  lead  to  adverse 
action  against  the  communicator. 

(i)  In  this  section  the  term  "major  information  collection  request" 
means  an  information  collection  request  that  an  agency  determines 
would,  if  implemented,  result  in  burden  on  the  public  of  at  least 
1,000,000  hours  or  on  any  one  person  of  at  least  500  hours. 

(j)  Each  Federal  agency  which  disseminates  significant  public  in- 
formation products  or  services — 

(1)  to  the  greatest  extent  practicable,  shall  disseminate  in 
usable  electronic  formats  (in  whole  and  in  part,  and  along  with 
available  software,  indexes,  and  documentation)  public  infor- 
mation maintained  in  electronic  formats; 
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(2)  shall  provide  to  the  Superintendent  of  Documents,  for  dis- 
tribution to  the  Federal  Depository  Library  Program,  all  govern- 
ment publications  required  by  chapter  19  of  this  title  to  be 
made  available,  including  government  publications  in  electornic 
formats; 

(3)  shall  utilize  the  Government  Printing  Office  for  the  pro- 
duction and  dissemination  of  information  products  and  serv- 
ices, to  the  extent  provided  by  chapters  5,  17,  and  19  of  this 
title; 

(4)  before  taking  any  action  to  initiate,  terminate,  or  signifi- 
cantly modify  a  public  information  product  or  service,  shall — 

(A)  provide  advance  public  notice,  through  the  Federal 
Register  and  through  other  means  likely  to  provide  actual 
notice  to  interested  persons; 

(B)  provide  notice  to  the  Superintendent  of  Documents; 

(C)  make  available  to  the  public  a  description  of  the  pro- 
posed action  and  a  detailed  explanation  of  the  reasons  for 
the  action;  and 

(D)  accept  and  consider  public  comments  on  the  proposed 
action;  and 

(E)  comply  with  the  requirements  of  section  1710  of  this 
title; 

(5)  may  reduce  or  waive  any  user  fees  for  disseminating  public 
information  if  the  agency  determines  that  the  dissemination 
may  enhance  an  agency  mission; 

(6)  except  where  specifically  authorized  by  statute,  shall  not — 

(A)  establish  an  exclusive,  restricted,  or  other  distribution 
arrangement  that  interferes  with  timely,  equal,  and  equita- 
ble availability  of  public  information  to  the  public; 

(B)  restrict  or  regulate  the  use,  resale,  or  redissemination 
of  public  information  products  or  services  by  the  public; 

(C)  charge  fees  or  royalties  for  resale  or  redissemination 
of  public  information; 

(D)  establish  user  fees  for  public  information  products 
that  exceed  the  marginal  cost  of  dissemination;  or 

(E)  establish  a  new  information  sales  and  dissemination 
program  without  providing  advance  notice  to  the  Public 
Printer;  and 

(7)  in  determining  how  to  fulfill  its  public  information  dis- 
semination functions,  shall  consider — 

(A)  whether  dissemination  is  required  by  law; 

(B)  whether  dissemination  is  necessary  for  the  proper  per- 
formance of  the  functions  of  the  agency; 

(C)  whether  disseminating  public  information  would 
assist  in  public  oversight  of  agency  operations  or  would  pro- 
mote the  general  social  or  economic  welfare  of  the  United 
States; 

(D)  if  an  information  product  or  service  available  from 
other  public  or  private  sources  is  equivalent  to  an  agency 
product  or  service  and  reasonably  achieves  the  dissemina- 
tion objectives  of  the  agency  product  or  service; 

(E)  dissemination  methods  that  will  maximize  the  utility 
of  the  information  to  the  public;  and 

(F)  the  economy  and  efficiency  of  Government  operations. 
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§  3507.  Public  information  collection  activities — submission  to  Di- 
rector; approval  and  delegation 

[(a)  An  agency  shall  not  conduct  or  sponsor  the  collection  of  in- 
formation unless,  in  advance  of  the  adoption  or  revision  of  the  re- 
quest for  collection  of  such  information — 

[(1)  the  agency  has  taken  actions,  including  consultation 
with  the  Director,  to — 

[(A)  eliminate,  through  the  use  of  the  Federal  Informa- 
tion Locator  System  and  other  means,  information  collec- 
tions which  seek  to  obtain  information  available  from  an- 
other source  within  the  Federal  Government; 

[(B)  reduce  to  the  extent  practicable  and  appropriate 
the  burden  on  persons  who  will  provide  information  to  the 
agency;  and 

[(C)  formulate  plans  for  tabulating  the  information  in  a 
manner  which  will  enhance  its  usefulness  to  other  agen- 
cies and  to  the  public; 
[(2)  the  agency  (A)  has  submitted  to  the  Director  the  pro- 
posed information  collection  request,  copies  of  pertinent  regu- 
lations and  other  related  materials  as  the  Director  may  speci- 
fy, and  an  explanation  of  actions  taken  to  carry  out  paragraph 
(1)  of  this  subsection,  and  (B)  has  prepared  a  notice  to  be  pub- 
lished in  the  Federal  Register  stating  that  the  agency  has 
made  such  submission  and  setting  forth  a  title  for  the  informa- 
tion collection  request,  a  brief  description  of  the  need  for  the 
information  and  its  proposed  use,  a  description  of  the  likely  re- 
spondents and  proposed  frequency  of  response  to  the  informa- 
tion collection  request,  and  an  estimate  of  the  burden  that  will 
result  from  the  information  collection  request;  and 

[(3)  the  Director  has  approved  the  proposed  information  col- 
lection request,  or  the  period  for  review  of  information  collec- 
tion requests  by  the  Director  provided  under  subsection  (b)  has 
elapsed.] 

(a)  An  agency  shall  not  conduct  or  sponsor  an  information  collec- 
tion request  unless,  in  advance  of  the  adoption  or  revision  of  such 
request — 

(1)  the  agency  has  taken  actions,  including  consultation  with 
the  Dirctor,  to — 

(A)  eliminate,  through  the  use  of  the  Federal  Information 
Locator  System  and  other  means,  information  collection  re- 
quests which  seek  information  available  from  another 
source  within  the  Federal  Government; 

(B)  reduce  to  the  extent  practicable  and  appropriate  the 
burden  on  persons  who  will  provide  information  to  the 
agency; 

(C)  formulate  plans  for  tabulating  the  information  in  a 
manner  which  will  enhance  its  usefulness  to  other  agencies 
and  to  the  public;. 

(2)  the  agency  has  submitted  to  the  Director — 

(A)  the  proposed  information  collection  request; 

(B)  copies  of  such  pertinent  regulations  and  other  related 
materials  as  the  Director  may  specify; 
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(C)  an  explanation  of  actions  taken  to  carry  out  para- 
graph (1);  and 

(B)  a  summary  of  comments  received  from  the  public,  if 
applicable; 

(3)  the  agency  publishes  in  the  Federal  Register  a  notice— 

(A)  which  states  that  the  agency  has  submitted  the  re- 
quest to  the  Director;  and 

(B)  which  includes — 

(i) ^  a  title  for  the  information  collection  request; 

(ii)  a  brief  description  of  the  need  for  the  informa- 
tion, its  proposed  use,  and  the  benefit  that  will  result 
from  that  proposed  use; 

(Hi)  a  summary  of  the  information  being  sought  by 
any  new  information  collection  request,  or  a  description 
of  the  major  changes  being  proposed  in  the  case  of  a 
revision  or  extension  of  an  existing  information  collec- 
tion request; 

(iv)  a  description  of  the  likely  respondents  and  pro- 
posed frequency  of  response  to  the  information  collec- 
tion request; 

(v)  an  estimate  of  the  burden  that  will  result  from 
the  information  collection  request;  and 

(vi)  an  identification  of  an  ofjficial  at  the  Office  of 
Information  and  Regulator^'  Affairs  and  at  the  agency 
to  whom  comments  may  be  submitted,  including  a  tele- 
phone number  and  an  address;  and 

(4)  the  Director  has  approved  the  information  collection  re- 
quest, or  the  period  for  review  by  the  Director  provided  under 
subsection  (b)  or  (c),  as  applicable,  has  elapsed. 

(b)  The  Director  shall,  within  sixty  days  of  receipt  of  a  proposed 
information  collection  request  not  contained  in  a  rule,  notify  the 
agency  involved  of  the  decision  to  approve  or  disapprove  [the  re- 
quest] the  proposed  information  collection  request  and  shall 
make  such  decisions  [,  including  an  explanation  thereof,]  publicly 
available.  The  Director  may  not  make  the  decision  referred  to  in  the 
first  sentence  until  30  days  after  publication  of  notice  in  the  Federal 
Register  under  subsection  (a)(3),  unless  the  agency  carries  out  the 
collection  of  information  pursuant  to  section  3507(g).  Any  decision 
of  the  Director  to  disapprove  or  approve  with  substantive  changes  a 
proposed  information  collection  request  under  this  subsection  shall 
include  a  detailed  written  explanation  of  the  reasons  for  such  deci- 
sion. If  the  Director  determines  that  [a  request]  a  proposed  infor- 
mation collection  request  submitted  for  review  cannot  be  reviewed 
within  [sixty]  60  days,  the  Director  may,  after  notice  to  the 
agency  involved,  extend  the  review  period  for  an  additional 
[thirty]  30  days.  If  the  Director  does  not  notify  the  agency  of  an 
extension,  denial,  or  approval  within  [sixty]  60  days  (or,  if  the  Di- 
rector has  extended  the  review  period  for  an  additional  [thirty] 
30  days  and  does  not  notify  the  agency  of  a  denial  or  approval 
within  the  time  of  the  extension),  a  control  number  shall  be  as- 
signed without  further  delay,  the  approval  may  be  inferred,  and 
the  agency  may  collect  the  information  for  not  more  than  one  year. 

[(c)  Any  disapproval  by  the  Director,  in  whole  or  in  part,  of  a 
proposed  information  collection  request  of  an  independent  regula- 
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tory  agency,  or  an  exercise  of  authority  under  section  3504(h)  or 
3509  concerning  such  an  agency,  may  be  voided,  if  the  agency  by  a 
majority  vote  of  its  members  overrides  the  Director's  disapproval 
or  exercise  of  authority.  The  agency  shall  certify  each  override  to 
the  Director,  shall  explain  the  reasons  for  exercising  the  override 
authority.  Where  the  override  concerns  an  information  collection 
request,  the  Director  shall  without  further  delay  assign  a  control 
number  to  such  request,  and  such  override  shall  be  valid  for  a 
period  of  three  years.  3 

(c)(1)  As  soon  as  practicable,  but  no  later  than  publication  of  a 
notice  of  proposed  rulemaking  in  the  Federal  Register,  each  agency 
shall  forward  to  the  Director  a  copy  of  any  proposed  rule  which  con- 
tains an  information  collection  request,  along  with  other  materials 
required  under  subsection  (a)(2). 

(2)  Not  later  than  60  days  after  the  notice  of  proposed  rulemaking 
is  published  in  the  Federal  Register,  the  Director  may  file  public 
comments  pursuant  to  the  standards  set  forth  in  section  3508  con- 
cerning the  information  collection  request  contained  in  the  proposed 
rule. 

(3)  When  a  final  rule  is  published  in  the  Federal  Register,  the 
agency  shall  explain  how  any  information  collection  request  con- 
tained in  the  final  rule  responds  to  the  comments,  if  any,  filed  by 
the  Director  or  the  public,  or  explain  why  it  rejected  those  com- 
ments. 

(4)  The  Director  may  not  disapprove  any  information  collection  re- 
quest contained  in  a  rule  if  the  Director  received  notice  and  failed 
to  comment  on  the  rule  within  60  days  after  publication  of  the 
notice  of  proposed  rulemaking. 

(5)  Nothing  in  this  subsection  prevents  the  Director,  in  his  or  her 
discretion — 

(A)  from  disapproving  any  information  collection  request  not 
contained  in  a  rule; 

(B)  from  disapproving  any  information  collection  request  con- 
tained in  a  rule  if  the  agency  failed  to  comply  with  the  require- 
ments of  paragraph  (1); 

(C)  from  disapproving  any  information  collection  request  con- 
tained in  a  rule,  if  the  Director  finds  within  60  days  after  the 
publication  of  the  final  rule  that  the  agency's  response  to  his  or 
her  comments  filed  pursuant  to  paragraph  (2)  of  this  subsection 
was  a  significant  extent  unreasonable;  or 

(D)  from  disapproving  any  information  collection  request  con- 
tained in  a  rule  if— 

(i)  the  Director  determines  that  the  agency  has  substan- 
tially modified  in  the  final  rule  the  information  collection 
request  contained  in  the  proposed  rule;  and 

(ii)  the  agency  has  not  given  the  Director  the  information 
required  under  paragraph  (1)  with  respect  to  any  such 
modification  at  least  60  days  before  the  issuance  of  the 
final  rule. 

(6)  The  Director  shall  make  publicly  available  a  detailed  written 
explanation  of  any  decision  to  disapprove  or  approve  with  substan- 
tive changes  an  information  collection  request  contained  in  a  rule, 
together  with  the  reasons  for  such  decision. 
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(7)  The  authority  of  the  Director  under  this  subsection  is  subject 
to  the  provisions  of  subsection  (i). 

(8)  This  subsection  shall  apply  only  when  an  agency  published  a 
notice  of  proposed  rulemaking  and  requests  public  comments. 

(9)  There  shall  be  no  judicial  review  of  any  kind  of  the  Director's 
decision  to  approve  or  not  to  act  upon  any  information  collection  re- 
quest contained  in  a  rule. 

[(d)  The  Director  may  not  approve  an  information  collection  re- 
quest for  a  period  of  excess  of  three  years.] 

(d) (1)  The  Director  may  not  approve  any  information  collection  re- 
quest for  a  period  in  excess  of  3  years. 

(2)  If  the  Director  disapproves  or  approves  with  substantive 
changes  any  information  collection  request  proposed  by  an  agency, 
the  Director  shall  notify  the  agency  in  writing  of  the  reason  for  the 
decision. 

(3)  The  Comptroller  General  shall  annually  conduct  random 
audits  of  disapprovals  and  approvals  by  the  Director  of  proposed  in- 
formation collection  request,  including  a  determination  of  whether 
the  Director  has  properly  applied  the  standards  of  this  chapter,  and 
transmit  a  report  summarizing  the  findings  of  those  aduits  to  the 
Congress. 

(e)  If  the  Director  finds  that  a  senior  official  of  an  agency  desig- 
nated pursuant  to  section  3506(b)  is  sufficienty  independent  of  pro- 
gram responsibility  to  evaluate  fairly  whether  proposed  informa- 
tion collection  requests  should  be  approved  and  has  sufficient  re- 
sources to  carry  out  this  responsibility  effectively,  the  Director 
may,  by  rule  in  accordance  with  the  notice  and  comment  provisions 
of  chapter  5  of  title  5,  United  States  Code,  delegate  to  such  official 
the  authority  to  approve  [proposed  requests]  proposed  informa- 
tion collection  requests  in  specific  program  areas,  for  specific  pur- 
poses, or  for  all  agency  purposes.  A  delegation  by  the  Director 
under  this  section  shall  not  preclude  the  Director  from  reviewing 
individual  information  collection  requests  if  the  Director  deter- 
mines that  circumstances  warrant  such  a  review.  The  Director 
shall  retain  authority  to  revoke  such  delegation,  both  in  general 
and  with  regard  to  any  specific  matter.  In  acting  for  the  Director, 
any  official  to  whom  approval  authority  has  been  delegated  under 
this  section  shall  comply  fully  with  the  rules  and  regulations  pro- 
mulgated by  the  Director. 

******* 

(g)  If  an  agency  head  determines  a  collection  of  information  (1)  is 
needed  prior  to  the  expiration  of  the  [sixty-day]  60-day  period  for 
the  review  of  information  collection  requests  established  pursuant 
to  subsection  (b)  or  (c)  or  the  60-day  period  for  public  comment  pro- 
vided for  in  section  3506(e)(2),  (2)  is  essential  to  the  misson  of  the 
agency,  and  (3)  the  agency  cannot  reasonably  comply  with  the  pro- 
visions of  this  chapter  within  such  [sixty-day]  60-day  period  be- 
cause (A)  public  harm  will  result  if  normal  clearance  procedures 
are  followed,  or  (B)  an  unanticipated  event  has  occurred  and  the 
use  of  normal  clearance  procedures  will  prevent  or  disrupt  the  col- 
lection of  information  related  to  the  event  or  will  cause  a  statutory 
deadline  to  be  missed,  the  agency  head  may  request  the  Director  to 
authorize  such  collection  of  information  prior  to  expiration  of  such 
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[sixty-day]  60-day  period.  The  Director  shall  approve  or  disap- 
prove any  such  authorization  request  within  the  time  requested  by 
the  agency  head  and,  if  approved,  shall  assign  the  information  col- 
lection request  a  control  number.  Any  collection  of  information 
conducted  pursuant  to  this  subsection  may  be  conducted  without 
compliance  with  the  provisions  of  this  chapter  for  a  maximum  of 
[ninety]  90  days  after  the  date  on  which  the  Director  received  the 
request  to  authorize  such  collection. 

[(h)  Any  written  communication  to  the  Administrator  of  the 
Office  of  Information  and  Regulatory  Affairs  or  to  any  employee 
thereof  from  any  person  not  employed  by  the  Federal  Government 
or  from  an  agency  concerning  a  proposed  information  collection  re- 
quest, and  any  written  communication  from  the  Administrator  or 
employee  of  the  Office  to  such  person  or  agency  concerning  such 
proposal,  shall  be  made  available  to  the  public.  This  subsection 
shall  not  require  the  disclosure  of  any  information  which  is  pro- 
tected at  all  times  by  procedures  established  for  information  which 
has  been  specifically  authorized  under  criteria  established  by  an 
Executive  order  or  an  Act  of  Congress  to  be  kept  secret  in  the  in- 
terest of  national  defense  or  foreign  policy.] 

(h) (1)  Any  disapproval  by  the  Director,  in  whole  or  in  part,  of  a 
proposed  information  collection  request  of  an  independent  regula- 
tory agency,  including  one  contained  in  a  rule,  or  any  exercise  of  au- 
thority of  the  Director  under  section  3509  concerning  such  an 
agency,  shall  he  voided  as  provided  in  paragraph  (3)  by  the  majority 
vote  of  the  governing  body  of  the  independent  regulatory  agency  to 
override  the  disapproval  or  exercise  of  authority. 

(2)  An  independent  regulatory  agency  that  overrides  a  disapproval 
or  exercise  of  authority  of  the  Director  shall — 

(A)  publish  in  the  Federal  Register  a  notice  of  the  override, 
including — 

(i)  any  explanation  of  the  Director  for  the  disapproval  or 
exercise  of  authority,  if  provided  to  the  agency; 

(ii)  the  response  of  the  agency  to  that  explanation;  and 
(Hi)  the  reasons  for  the  agency  override; 

(B)  submit  a  copy  of  the  notice  to  the  Comptroller  General; 
and 

(C)  certify  the  override  to  the  Director,  explaining  the  reasons 
for  the  override. 

(3)  Upon  receipt  of  an  override  certification  from  an  agency  under 
paragraph  (2)(C)  regarding  a  proposed  information  collection  re- 
quest— 

(A  the  Director  shall  without  further  delay  assign  a  control 
number  to  such  information  collection  request;  and 

(B)  such  control  number  shall  be  valid  for  a  period  of  not 
more  than  3  years,  as  specified  by  the  agency. 
(Jf)  Not  later  than  December  31  of  each  year,  the  Comptroller  Gen- 
eral shall  submit  to  the  Congress  a  report  evaluating  all  agency 
overrides  under  this  subsection  including  an  evaluation  of  whether 
the  agency  has  properly  applied  the  standards  set  forth  in  this  chap- 
ter. 

(i)  Upon  request  by  the  head  of  an  agency,  the  Director  shall  ap- 
prove a  proposed  change  to  an  existing  information  collection  re- 
quest not  later  than  30  days  after  the  Director  receives  the  proposed 
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changes,  and  the  information  collection  request  shall  thereafter 
remain  in  effect  for  the  remainder  of  the  period  for  which  it  was 
previously  approved  by  the  Director,  if— 

(1)  the  information  collection  request  has  a  current  control 
number;  and 

(2)  the  Director  determines  that  the  revision — 

(A)  reduces  the  burden  resulting  from  the  information 
collection  request;  and 

(B)  does  not  substantially  change  the  information  collec- 
tion request. 

§  3508.  Determinination  of  necessity  for  information;  hearing 

[Before  approvingj  (a)  Subject  to  subsection  (b),  before  approving 
a  proposed  information  collection  request,  the  Director  shall  deter- 
mine whether  the  collection  of  information  by  an  agency  is  neces- 
sary for  the  proper  performance  of  the  functions  of  the  agency,  in- 
cluding whether  the  information  will  have  practical  utility.  Before 
making  a  determination  the  Director  may  give  the  agency  and 
other  interested  persons  an  opportunity  to  be  heard  or  to  submit 
statements  in  writing.  To  the  extent,  if  any,  that  the  Director  de- 
termines that  the  collection  of  information  by  an  agency  under  an 
information  collection  request  not  contained  in  a  rule  is  unneces- 
sary, for  any  reason,  the  agency  may  not  engage  in  the  collection  of 
the  information. 

(b)  The  authority  of  the  Director  to  determine  the  necessity  of  a 
collection  of  information  under  an  existing  information  collection 
request  contained  in  a  rule  is  limited  to  the  authority  provided 
under  sections  3506(f)  and  3507(c). 

§  3509.  Designation  of  central  collection  agency 

The  Director  may  designate  a  central  collection  agency  to  obtain 
information  for  two  or  more  agencies  if  the  Director  determines 
that  the  needs  of  such  agencies  for  information  will  be  adequately 
served  by  a  single  collection  agency,  and  such  sharing  of  data  is  not 
inconsistent  with  any  applicable  law.  In  such  cases  the  Director 
shall  prescribe  (with  reference  to  the  collection  of  information)  the 
duties  and  functions  of  the  collection  agency  so  designated  and  of 
the  agencies  for  which  it  is  to  act  as  agent  (including  reimburse- 
ment for  costs).  While  the  designation  is  in  effect,  an  agency  cov- 
ered by  it  may  not  obtain  for  itself  information  which  it  is  the  duty 
of  the  collection  agency  to  obtain.  The  Director  may  modify  the 
designation  from  time  to  time  as  circumstances  require.  The  au- 
thority herein  is  subject  to  the  provisions  of  section  [3507(c)] 
3507(i)  of  this  chapter. 

******* 

§  3513.  Director  review  of  agency  activities;  reporting;  agency  re- 
sponse 

(a)  The  Director  shall,  with  the  advice  and  assistance  of  the  Ad- 
ministrator of  General  Services  and  the  Archivist  of  the  United 
States,  selectively  review,  at  least  once  every  three  years,  the  infor- 
mation resources  management  activities  of  each  agency  to  ascertain 
their  adequacy  and  efficiency.  In  evaluating  the  adequacy  and  effi- 
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ciency  of  such  activities,  the  Director  shall  pay  particular  attention 
to  whether  the  agency  has  complied  with  section  3506. 

§  3514.  Responsiveness  to  Congress 

(a)  The  Director  shall  keep  the  Congress  and  its  committees  fully 
and  currently  informed  of  the  major  activities  under  this  chapter, 
and  shall  submit  a  report  thereon  to  the  President  of  the  Senate 
and  the  Speaker  of  the  House  of  Representatives  annually  and  at 
such  other  times  as  the  Director  determines  necessary.  The  Direc- 
tor shall  include  in  any  such  report — 
(1)  *  *  * 

******* 

(3)  an  analysis  by  agency,  and  by  categories  the  Director 
finds  useful  and  practicable,  describing  [the  estimated  report- 
ing hours  required  of  persons  by  information  collection  re- 
quests] the  planned  agency  information  collection  activities  for 
the  year  following  the  period  covered  by  the  report,  the  extent  to 
which  information  collection  activities  carried  out  in  the  period 
covered  by  the  report  differed  from  those  proposed  for  that 
period,  and  the  estimated  burden  and  benefit  of  the  activities, 
including  to  the  extent  practicable  the  direct  budgetary  costs 
of  the  agencies  and  identification  of  statutes  and  regulations 
which  impose  the  greatest  number  of  reporting  hours; 

■  *  *  *  «  *  *  * 

[(8)  with  respect  to  recommendations  of  the  Commission  on 
Federal  Paperwork — 

[(A)  a  description  of  the  specific  actions  taken  on  or 
planned  for  each  recommendation; 

[(B)  a  target  date  for  implementing  each  recommenda- 
tion accepted  but  not  implemented;  and 

[(C)  an  explanation  of  the  reasons  for  any  delay  in  com- 
pleting action  on  such  recommendations;] 

(8)  an  evaluation  of  the  feasibility  and  means  of  enhancing 
public  access  (including  access  by  electronic  media)  to  Govern- 
ment information,  including  information  relating  to  informa- 
tion collection  activities; 

(9)  (A)  *  *  * 

******* 

(C)  analysis  of  the  extent  to  which  the  policies,  principles, 
standards,  and  guidelines  issued  and  maintained  pursuant  to 
[paragraphs  (5)  and  (6)  of  section  3505]  section  3505(c)  (2)  and 
(2)  of  this  title  promote  or  deter  such  new  initiatives;  [and] 

(10)  with  respect  to  the  statistical  policy  and  coordination 
functions  described  in  section  3504(d)  of  this  title — 

(A)  *  *  * 

*  *  *  *  *  *  * 

(C)  a  description  and  summary  of  the  long-range  plans 
currently  in  effect  for  the  major  Federal  statistical  activi- 
ties and  programs  [.]; 
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(11)  a  summary  of  the  results  of  selective  reviews  performed  in 
accordance  with  section  3513  of  this  title  by  Federal  agencies; 

(12)  the  Privacy  Act  report,  when  required  by  section  552a(s) 
of  title  5,  United  States  Code; 

(13)  the  report  on  matching  programs,  when  required  by  sec- 
tion 552a(u)(6)  of  title  5,  United  States  Code;  and 

(14)  an  analysis  of  agency  compliance  with  the  information 
dissemination  guidance  issued  under  section  3504(h)  and  of  the 
effectiveness  of  the  guidance. 

******* 

§  3519.  Access  to  information 

(a)  Under  the  conditions  and  procedures  prescribed  in  section  716 
of  title  31,  the  Director  and  personnel  in  the  Office  of  Information 
and  Regulatory  Affairs,  and  the  head  of  each  agency  or  the  official 
designated  under  section  3506(b),  shall  furnish  such  information  as 
the  Comptroller  General  may  require  for  the  discharge  of  his  re- 
sponsibilities. For  this  purpose,  the  Comptroller  General  or  repre- 
sentatives thereof  shall  have  access  to  all  books,  documents,  papers 
and  records  of  the  Office. 

(b)  The  Comptroller  General  shall  review  and  annually  submit  to 
the  Congress  a  report  regarding — 

(1)  the  performance  by  the  Director  of  the  functions  under  sec- 
tion 3504(c)(8); 

(2)  the  functions  assigned  by  this  chapter  to  the  Comptroller 
General;  and 

(3)  the  performance  by  the  agencies  of  their  information  col- 
lection request  review  functions  under  this  chapter. 

(c) (1)  No  later  than  6  months  before  the  expiration  of  the  period 
for  which  funds  are  authorized  under  section  3520(a)  of  this  title, 
the  Comptroller  General  shall  report  to  the  Committee  on  Govern- 
ment Operations  of  the  House  of  Representatives  and  the  Committee 
on  Governmental  Affairs  of  the  Senate  on  the  overall  effectiveness 
of  the  Office  of  Information  and  Regulatory  Affairs  and  the  agen- 
cies in  fulfilling  all  of  the  functions  assigned  by  section  3504  of  this 
chapter,  including  functions  relating  to — 

(A)  paperwork  reduction; 

(B)  information  policy; 

(C)  information  dissemination; 

(D)  statistical  policy; 

(E)  records  management; 

(F)  privacy;  and 

(G)  information  technology. 

(2)  Such  report  shall  include  any  recommendations  for  changes  in 
law  or  administrative  improvements  necessary  to  better  achieve  the 
responsibilities  assigned  under  law,  including  those  related  to  both 
the  Office  of  Information  and  Regulatory  Affairs  and  the  agencies. 

§  3520.  Authorization  of  appropriations 

(a)  Subject  to  subsection  (b),  there  are  authorized  to  be  appropri- 
ated to  the  Office  of  Information  and  Regulatory  Affairs  to  carry 
out  the  provisions  of  this  chapter,  and  for  no  other  purpose, 
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[$5,500,000]  $6,000,000  for  each  of  the  [fiscal  years  1987,  1988, 
and  19891  fiscal  years  1990,  1991,  and  1992. 

*  *  *  *  4:  «  * 


Section  111  of  the  Federal  Property  and  Administrative 
Services  Act  of  1949 

automatic  data  processing  equipment 

Sec.  111.  (a)  *  *  * 

******* 

(h)(1)  The  Administrator  shall  establish  and  maintain  in  accord- 
ance with  this  subsection  an  inventory  of  all  automatic  data  proc- 
essing equipment  acquired  by  Federal  agencies,  other  than — 

(A)  equipment  described  in  subsection  (a)(3)(C)  (i)  or  (ii);  and 

(B)  equipment  described  in  subsection  (a)(3)(D). 

(2)  The  Administrator  shall  issue  regulations  establishing  require- 
ments for  reporting  by  Federal  agencies  of  acquisition  of  the  auto- 
matic data  processing  equipment  required  to  be  included  in  an  in- 
ventory under  paragraph  (a).  Such  regulations  shall  include — 

(A)  a  requirement  that  the  head  of  each  Federal  agency  shall 
submit  a  report  to  the  Administrator  at  least  once  every  3 
months  describing  all  acquisitions  of  automatic  data  processing 
equipment  by  that  agency  during  the  period  covered  by  the 
report,  including  for  each  item  of  equipment  acquired — 

(i)  a  citation  of  the  authority  for  the  acquisition,  includ- 
ing specific  contract  numbers,  lease  instruments,  and  dele- 
gations of  authority,  as  appropriate;  and 

(ii)  a  decription  of  the  method  of  acquisition; 

(B)  forms  and  procedures  for  such  reporting;  and 

(C)  establishment  and  description  of  categories  of  automatic 
data  processing  equipment  for  which  information  shall  be  in- 
cluded in  the  report,  which  categories  shall  include  at  least — 

(i)  mainframe  computers  (including  operating  systems 
and  data  base  software  for  such  computers); 

(ii)  minicomputers; 

(Hi)  personal  computers;  and 
(iv)  computer  peripherals. 

(3) (A)  The  head  of  each  Federal  agency  shall  report  to  the  Admin- 
istrator in  accordance  with  regulations  issued  by  the  Administrator 
under  paragraph  (2)  all  acquisitions  by  the  agency  of  automatic 
data  processing  equipment  described  in  paragraph  (1). 

(B)  The  Administrator  may  suspend  the  delegation  to  an  agency 
under  subsection  (b)  of  authority  to  lease  and  purchase  automatic 
data  processing  systems  and  equipment  upon  any  failure  by  the 
head  of  the  agency  to  report  to  the  Administrator  in  accordance 
with  this  subsection,  and,  if  suspended,  may  not  redelegate  such  au- 
thority to  the  Federal  agency  during  the  period  of  its  noncompliance 
with  this  subsection  or  any  rule  of  regulation  issued  under  this  sub- 
section. 

(4)  The  Administrator  shall — 
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(A)  carry  out  a  systematic  review  and  conduct  periodic  audits 
of  information  received  in  reports  of  Federal  agencies  under 
this  subsection;  and 

(B)  use  such  information  as  appropriate  to  determine  the  com- 
pliance of  Federal  agencies  with  the  requirements  of  this  sec- 
tion. 

(1) (l)  Except  as  provided  in  paragraph  (2),  no  head  of  a 
Federal  agency  shall  procure  or  authorize  the  procurement 
of  any  service  which  is  subject  to  the  requirements  of  this 
section  if  that  service  is  determined  by  the  Administrator  to 
be  available  under  the  FTS2000  contract. 

(2)  Paragraph  (1)  shall  not  apply  to  any  procurement  of  a 
service  by  a  Federal  agency — 

(A)  under  the  FTS2000  contract;  or 

(B)  if  the  head  of  the  agency  establishes  to  the  satis- 
faction of  the  Administrator  that — 

(i)  the  agency's  requirement  for  the  service  is  out- 
side the  scope  of  the  FTS2000  contract  or  any 
modification  or  option  exercised  thereto;  and 

(ii)  the  General  Services  Administration  ap- 
proved in  advance  the  procurement  strategy  the 
agency  intends  to  use  for  the  acquisition  pursuant 
to  a  delegation  of  authority  that  otherwise  meets 
the  requirements  of  subsection  (b)(2). 

(3)  In  this  subsection  the  term  'TTS2000  contract"  means 
any  of  the  contracts  let  by  the  Administrator  for  the  acqui- 
sition of  intercity  telecommunication  services  which  are 
commonly  referred  to  collectively  by  that  term. 

******* 


TITLE  31,  UNITED  STATES  CODE 

******* 

Subtitle  I— General 

******* 

CHAPTER  5— OFFICE  OF  MANAGEMENT  AND  BUDGET 
Subchapter  I — Organization 

Sec. 

501.  Office  of  Management  and  Budget. 

******* 
505.  Advisory  Committee  on  Statistical  Policy. 
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§  505,  Advisory  Committee  on  Statistical  Policy 

(a)  There  is  in  the  Office  of  Management  and  Budget  the  Advisory 
Committee  on  Statistical  Policy  (hereinafter  in  this  section  referred 
to  as  the  'Vommittee"). 

(h)(1)  The  Committee  shall  consist  of  20  members  appointed  by  the 
Director  of  the  Office  of  Management  and  Budget.  In  appointing 
members  of  the  Committee,  the  Director  shall  ensure  that  the  Com- 
mittee is  fairly  balanced  with  respect  to  the  points  of  view  represent- 
ed by  members  of  the  Committee,  and  includes  members  appointed 
from  among  individuals  representing  academia,  business,  research 
organizations,  State  and  local  governments,  public  interest  groups, 
and  other  appropriate  members  of  the  statistics  user  community. 

(2) (A)  Except  as  provided  in  subparagraph  (B),  the  term  of  a 
member  of  the  Committee  shall  be  2  years: 

(B)  Of  the  members  first  appointed  to  the  Committee — 

(i)  10  shall  be  appointed  for  an  initial  term  of  2  years;  and 

(ii)  10  shall  be  appointed  for  an  initial  term  of  3  years. 

(C)  A  member  of  the  Committee  may  be  reappointed  to  not  more 
than  one  additional  term. 

(3)  A  member  of  the  Committee  shall  receive  no  compensation  for 
service  on  the  Committee,  but  may  be  paid  travel  and  transportation 
expenses  by  the  Director  of  the  Office  of  Management  and  Budget 
under  section  5703  of  title  5,  United  States  Code,  in  the  same 
manner  as  an  employee  serving  intermittently  in  the  Government 
service. 

(c) (1)  The  Director  of  the  Office  of  Management  and  Budget,  or 
his  or  her  designee,  is  the  chairman  of  the  Committee. 

(2)  The  Committee  shall  meet  at  the  call  of  the  chairman  of  the 
Committee,  but  in  no  case  less  often  than  6  times  each  year. 

(d)  The  Committee  shall — 

(1)  identify  national  long-term  statistical  data  needs  that  can 
and  should  be  filled  by  the  Federal  Government,  and  make  rec- 
ommendations to  the  Director  of  the  Office  of  Management  and 
Budget  and  to  the  Congress  regarding  Federal  responses  to  those 
needs; 

(2)  make  recommendations  to  the  Director  and  to  the  Congress 
for  establishing  priorities  for  Federal  statistical  policy  initia- 
tives and  for  implementing  the  statistical  functions  assigned  to 
the  Director  under  this  title  and  other  laws;  and 

(3)  make  any  other  recommendations  regarding  Federal  statis- 
tical operations  that  would  contribute  to  the  general  economic 
or  social  welfare  or  to  the  competitive  positions  of  the  United 
States  in  the  world  economy. 
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TITLE  5,  UNITED  STATES  CODE 

******* 

PART  I— THE  AGENCIES  GENERALLY 

******* 

CHAPTER  5— ADMINISTRATIVE  PROCEDURE 

*  *  *  *  *  *  * 

Subchapter  II — Administrative  Procedure 

******* 

§  552.  Public  information;  agency  rules,  opinions,  orders,  records, 
and  proceedings 

(a)  *  *  * 

******* 

(e)  On  or  before  March  1  of  each  calendar  year,  each  agency  shall 
submit  a  report  covering  the  preceding  calendar  year  to  the  Speak- 
er of  the  House  of  Representatives  and  President  of  the  Senate  for 
referral  to  the  appropriate  committees  of  the  Congress.  The  report 
shall  include — 

Q-J    *    *  * 

******* 

(7)  such  other  information  as  indicates  efforts  to  administer 
fully  this  section. 
[The  Attorney  General  shall  submit  an  annual  report  on  or  before 
March  1  of  each  calendar  year  which  shall  include  for  the  prior 
calendar  year  a  listing  of  the  number  of  cases  arising  under  this 
section,  the  exemption  involved  in  each  case,  the  disposition  of 
such  case,  and  the  cost,  fees,  and  penalties  assessed  under  subsec- 
tions (a)(4)  (E),  (F),  and  (G).  Such  report  shall  also  include  a  descrip- 
tion of  the  efforts  undertaken  by  the  Department  of  Justice  to  en- 
courage agency  compliance  with  this  section.] 

******* 

§  552a.  Records  maintained  on  individuals 

(a)  *  *  * 

******* 

[(r)  Report  on  New  Systems  and  Matching  Programs.— Each 
agency  that  proposes  to  establish  or  make  a  significant  change  in  a 
system  of  records  or  a  matching  program  shall  provide  adequate 
advance  notice  of  any  such  proposal  (in  duplicate)  to  the  Commit- 
tee on  Government  Operations  of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of  the  Senate,  and  the  Office 
of  Management  and  Budget  in  order  to  permit  an  evaluation  of  the 
probable  or  potential  effect  of  such  proposal  on  the  privacy  or  other 
rights  of  individuals.] 
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(r)  Reports  on  Change  in  Records  System,  Matching  Pro- 
gram, OR  Routine  Use. — Each  agency  that  proposes  to  establish  or 
make  a  significant  change  in  a  system  of  records,  a  matching  pro- 
gram, or  a  routine  use  shall  provide  adequate  advance  notice  of  any 
such  proposal  (in  duplicate)  to  the  Committee  on  Government  Oper- 
ations of  the  House  of  Representatives,  the  Committee  on  Govern- 
mental Affairs  of  the  Senate,  and  the  Office  of  Management  and 
Budget. 


ADDITIONAL  VIEWS  OF  MR.  CONYERS 


REGULATORY  REVIEW  AND  THE  OFFICE  OF  INFORMATION  AND 
REGULATORY  AFFAIRS 

These  addtional  views  accompany  the  Committee  report  on  H.R. 
3695,  because  of  the  central  and  highly  controversial  role  which  the 
Office  of  Information  and  Regulatory  Affairs  plays  in  conducting 
reviews  of  agency  regulations,  and  because  of  the  need  for  signifi- 
cant reform  in  this  area.  OIRA's  reviews  of  agency  regulations  are 
pursuant  to  two  presidential  executive  orders  (E.O.  12291  and 
12498)  and  not  to  any  statutory  authority. 

In  the  opinion  of  many  members  of  this  Committee  and  of  the 
Congress,  these  Executive  Order  review  procedures  which  establish 
criteria  for  0MB  review  of  agency  regulations — criteria  that 
appear  often  to  be  in  conflict  with  other  statutory  criteria  on  which 
regulations  are  based — as  well  as  arrogation  of  power  on  the  part 
of  0MB  to  alter,  disapprove  or  otherwise  block  agency  regulations 
promulgated  pursuant  to  congressional  mandate,  raise  important 
constitutional  questions  relating  to  the  separation  of  powers.  Con- 
gress's delegation  of  rulemaking  authority  to  the  agencies  through 
the  Administrative  Procedure  Act  (APA)  is  a  unique  delegation  of 
authority. 

Under  the  general  guidelines  of  the  APA  and  through  judicial  in- 
terpretation of  that  Act,  clear  guidelines  and  criteria  have  been  es- 
tablished for  agencies  to  follow  in  carrying  out  those  responsibil- 
ities. ''Cost-benefit  analysis,"  and  other  such  criteria  required  by 
Executive  Orders  12291  and  12498,  are  often  in  conflict  with  statu- 
tory law  governing  regulations.  Further,  the  closed-door  manner  in 
which  0MB  has  historically  carried  out  these  ''reviews"  is  in  direct 
conflict  with  the  requirements  that  regulations  be  promulgated 
openly  with  public  participation. 

The  Committee's  revisions  of  the  text  of  the  Paperwork  Reduc- 
tion Act  are  designed  to  restore  and  ensure  the  continued  integrity, 
and  fairness  of  the  paperwork  review  process  by  incorporating 
mechanisms  of  openness  and  public  participation.  This  effort  has 
been  guided  and  informed  by  the  very  relevant  development  of 
notice  and  comment  rulemaking  under  the  Administrative  Proce- 
dure Act.  The  APA's  requirements  of  adequate  notice,  opportunity 
for  public  comment,  and  agency  explanation  of  its  actions  have 
been  seen  as  mandating  that  the  agencies  establish  a  dialogue  with 
the  public  and  that  an  agency's  explanatory  statement  contain  re- 
sponses to  the  comments  received.  The  point  of  the  dialogue  is  that 
if  the  agency  must  respond  to  comments,  it  must  listen  to  them  as 
well.  Under  this  rationale  the  courts  have  forced  agencies  to  grant 
real  access  to  the  public  by  demanding  that  the  agency  prove  it  has 
listened  by  responding  in  detail  to  what  the  public  has  said  to  it. 

(Ill) 
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Meaningful  public  access  to  governmental  decisionmaking  proc- 
esses serves  an  important  interest:  the  right  of  people  to  present 
their  views  to  the  government  agencies  which  increasingly  perme- 
ate their  lives.  The  interchange  of  ideas  between  the  government 
and  its  citizenry  provides  a  broader  base  for  intelligent  decision- 
making and  promotes  greater  responsiveness  to  the  needs  of  the 
people.  This  is  particularly  vital  for  a  program,  such  as  is  involved 
here,  that  is  meant  to  ameliorate  the  impact  of  government  intru- 
siveness  on  the  public.  Indeed,  it  is  apparent  that  the  framers  of 
the  Paperwork  Act  in  1980  had  the  APA  model  in  mind  when  it 
framed  the  procedures  for  OIRA  review  of  information  collection 
requests  contained  in  rules. 

Rulemaking  Under  the  Paperwork  Reduction  Act 

The  text  and  legislative  history  of  current  section  3504(h)  of  the 
Paperwork  Reduction  Act,  commonly  referred  to  as  the  "Kennedy 
amendment",  evidences  the  understanding  of,  and  the  intent  to 
adopt  the  openness  and  participatory  concepts  developed  as  a 
result  of  the  Administrative  Procedure  Act,  and  the  courts  inter- 
pretation of  that  Act,  for  informal  rulemaking  at  that  time.  It  is 
clear  that  the  process  prescribed  does  not  necessarily  contemplate 
prepublication  review  by  0MB.  Rather,  review  was  presumably  to 
take  place  as  part  of  the  normal  notice  and  comment  process.  Thus, 
section  3504(h)(1)  directs  agencies  to  submit  rules  which  contain  in- 
formation collection  requirements  to  0MB  "as  soon  as  practicable, 
but  no  later  than  publication  of  a  notice  of  proposed  rulemaking  in 
the  Federal  Register." 

The  intent  of  the  public  nature  of  the  review  is  manifested  by 
section  3504(h)(2)  which  provides  that  0MB  may  comment  publicly 
on  a  collection  of  information  requirement  within  60  days  after  an 
agency  publishes  a  proposed  rule  containing  the  requirement.  If 
0MB  fails  to  make  any  such  comment,  the  Act  bars  0MB  from  dis- 
approving the  requirement  (section  3504(h)(4)).  If  0MB  comments 
and  the  agency's  response  in  the  final  rule  is  unreasonable,  0MB 
may  disapprove  the  requirement  if  it  acts  within  60  days  after  the 
publication  of  the  final  rule  in  the  Federal  Register  (section 
3504(h)(5)(C)).  If  the  agency  fails  to  provide  the  required  notice  of 
rulemaking  to  0MB  or  if  the  agency  substantially  changes  the  pro- 
posal in  the  final  rule  without  giving  0MB  a  further  opportunity  to 
comment,  0MB  may  disapprove  the  requirement  at  its  discretion 
(section  3504(h)(5)). 

Section  3504(h)  is  a  product  of  Senator  Edward  Kennedy's  unease 
with  what  he  perceived  to  be  an  unwarrantedly  broad  grant  of  veto 
power  over  information  collection  regulations  in  the  reported  bill. 
His  explanation  of  the  purpose  of  his  amendment  provides  an  in- 
controvertible argument  that  OMB's  power  to  disapprove  such  reg- 
ulations was  limited  to  the  confines  of  the  notice  and  comment 
process.  In  Senator  Kennedy's  view,  the  defect  with  the  reported 
bill  was  that  it  allowed  0MB  to  veto  agency  regulations  after  they 
had  been  adopted  by  an  agency  pursuant  to  public  notice  and  com- 
ment, without  providing  any  procedural  rights  to  either  the  public 
or  to  the  agency  involved.  126  Cong.  Rec.  30,178  (1980).  To  allow 
0MB  to  overturn  an  agency  rule  without  having  to  justifiy  the  de- 
cision publicly  would  violate  "basic  notions  of  fairness  upon  which 
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the  Administrative  Procedure  Act  is  a  based,  as  well  as  concepts  of 
due  process  embodied  in  the  U.S.  Constitution."  Id. 

According  to  Senator  Kennedy,  his  amendment  was  designed  to 
deal  with  these  concerns  by  '*limit[ing]  the  authority  of  0MB  to 
overturn  reporting,  recordkeeping,  and  other  information  collection 
requirements  adopted  by  a  Federal  agency  in  a  rulemaking  pro- 
ceeding *  *  *  [and]  establishpng]  a  procedural  scheme  which  gov- 
erns OMB's  relationship  with  the  Federal  agencies."  Id.  The 
amendment  also  effectively  limited  OMB's  power  to  veto  an  agen- 
cy's recordkeeping  and  reporting  requirements  to  only  those  cir- 
cumstances in  which  0MB  finds  the  agency's  response  to  its  com- 
ments unreasonable.  Id. 

Thus  it  would  appear  clear  that  the  paperwork  review  process 
contemplated  by  the  1980  Act  was  one  that  would  parallel  the 
public  notice  and  comment  process.  In  practice,  however,  it  has  op- 
erated quite  differently. 

Papef^work  Review  and  Executive  Order  12291 

In  February  1981  President  Reagan  issued  E.O.  12291,  3  CFR  127 
(1981).  This  Executive  Order  built  upon  President  Carter's  regula- 
tory reform  order,  E,0.  12044,  3  CFR  152  (1978),  but  went  signifi- 
cantly further  both  substantively  and  procedurally.  Substantively, 
the  Order  created  a  new  general  requirement  that  executive  agen- 
cies not  undertake  regulatory  action  unless  the  benefits  to  the 
public  outweigh  the  costs,  and  that  executive  agencies  select  regu- 
latory alternatives  which  maximize  benefits. 

Procedurally,  the  Order  continued  the  Carter  order's  require- 
ment that  agencies  prepare  regulatory  impact  analyses,  i.e.,  cost- 
benefit  justifications,  of  major  rules,  but  added  the  requirement 
that  agencies  send  all  proposed  and  final  rules  to  0MB  for  review 
before  publication.  0MB  then  reviews  the  proposed  rule,  and  later 
the  final  rule,  for  compliance  with  the  Order. 

While  the  Order  does  not  purport  to  give  0MB  authority  to  over- 
ride any  determinations  made  by  an  agency,  it  does  require  agen- 
cies to  delay  publication  of  proposed  rules  pending  the  completion 
of  OMB's  review  and  to  delay  publication  of  final  rules  until  the 
agency  has  responded  to  OMB's  views.  Also,  0MB  is  authorized  to 
require  the  agency  to  consider  additional  relevant  data  from  any 
appropriate  source.  Finally,  the  Order  instructs  0MB  to  coordinate 
provisions  of  the  Order  with  the  requirements  of  the  Paperwork 
Act. 

E.O.  12291  provides  no  mechanism  for  public  comments  to  0MB 
on  proposed  or  final  rules  under  consideration.  Indeed,  no  formal 
mechanism  exists  by  which  the  public  even  knows  when  a  proposed 
or  final  rule  is  submitted  to  0MB.  Interested  persons  become 
aware  of  such  submissions  either  from  sources  within  the  agencies, 
from  the  trade  press,  or  from  requests  for  their  views  by  0MB.  The 
bulk  of  communications  by  0MB  with  agencies  and  third  parties 
under  the  Order  is  oral.  The  Order  does  not  require  reduction  of 
these  communications  to  writing  and  0MB  has  been  reluctant  to 
do  so. 

Objection  to  the  E.O.  12291  review  process  has  been  extensive  in- 
cluding during  the  Subcommittee's  hearings  which  led  to  H.R. 
3695,  in  hearings  and  investigations  by  the  Government  Operations 
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Committee's  Subcommittee  on  Human  Resources  and  Intergovern- 
mental Relations,  in  numerous  hearings  of  other  congressional 
committees,  in  court  litigation,  and  in  scholarly  commentary.  Con- 
cern has  centered  on  the  problems  of  undue  delay  in  the  processing 
of  regulations;  alleged  displacement  of  the  agency  decisionmakers 
designated  by  Congress  to  make  the  ultimate  policy  decisions  in- 
volved; the  question  of  the  application  of  impermissible  criteria  or 
factors,  e.g.,  cost-benefit,  in  the  agency  decisionmaking  process;  the 
allowance  of  ex  parte  contacts  between  0MB  and  the  agencies  and 
conduit  contacts  from  nongovernmental  interests  to  the  agencies 
through  0MB;  and  the  claim  that  the  process  undermines  mean- 
ingful public  participation  and  effective  judicial  review  of  informal 
rulemaking  because  of  the  lack  of  public  disclosure  of  the  process 
and  the  influence  that  0MB  may  bring  to  bear  on  agencies.  See 
generally,  Cooper  and  West,  Presidential  Power  and  Republican 
Government:  The  Theory  and  Practice  of  0MB  Review  of  Rules,  50 
J.  of  Politics  864  (1988);  Morrison,  0MB  Interference  With  Agency 
Rulemaking:  The  Wrong  Way  To  Write  A  Regulation,  99  Harv.  L. 
Rev.  1059  (1986);  Rosenberg,  Regulatory  Management  At  0MB,  in 
Office  of  Management  and  Budget:  Evolving  Roles  and  Future 
Issues,  Sen.  Comm.  on  Governmental  Affairs,  99th  Cong.  2nd  Sess. 
185-233  (1986)  (S.  Prt.  99-134). 

In  1985,  the  President  buttressed  OMB's  control  of  the  agency 
rulemaking  development  process  by  issuing  Executive  Order  No. 
12498,  3  CFR  323  (1985),  which  accords  0MB  the  power  to  shape 
the  regulatory  agendas  of  all  Executive  Branch  agencies.  Under 
the  Order  0MB  is  directed  to  review  on  an  annual  basis  each  agen- 
cy's regulatory  policies,  goals,  and  objectives  and  agencies  are  man- 
dated to  provide  0MB  with  information  concerning  all  significant 
regulatory  actions  underway  or  planned.  OMB's  review  authority 
therefore  extends  not  only  to  an  agency's  regulatory  program,  but 
also  to  its  research  and  information  gathering  role,  i.e.,  the  prelimi- 
nary work  an  agency  must  undertake  in  order  to  assess  whether  to 
embark  down  a  particular  regulatory  path.  Under  the  Order  0MB 
must  approve  all  agency  initiatives  which  might  ultimately  lead  to 
a  rulemaking.  0MB  may  reject  and  return  to  the  agency  part  or  all 
of  any  proposed  research  program  that  it  views  as  inconsistent 
with  the  Administration's  policies  and  priorities  or  inconsistent 
with  the  requirements  of  E.O.  12291. 

In  practice,  0MB  has  not  regularly  utilized  the  procedure  pre- 
scribed by  section  3504(h)  of  the  Paperwork  Reduction  Act  to 
review  collection  of  information  requirements  (information  collec- 
tion requests  contained  in  rules).  Instead  it  has  consistently  utilized 
the  non-public  processes  of  E.O.  12291.  As  Professor  William  Funk 
explains,  this  effectively  defeats  the  purpose  of  the  Kennedy 
Amendment  but  does  not  technically  violate  it: 

Obviously,  this  procedure  differs  from  the  process  envi- 
sioned in  section  3504(h)  for  proposed  rules  containing  col- 
lection of  information  requirements.  0MB  need  not,  and 
does  not,  follow  the  procedure  in  that  section  in  its  review 
of  executive  branch  regulations  containing  collection  of  in- 
formation requirements.  Rather  than  make  public  com- 
ments on  the  proposed  rule  during  the  normal  comment 
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period,  OMB  makes  private  comments  to  the  agency  pur- 
suant to  its  E.O.  12291  review  prior  to  publication  of  the 
proposed  rule  and  then  again  between  the  end  of  the 
public  comment  period  and  publication  of  the  final  rule. 
Moreover,  OMB's  ability  to  delay  indefinitely  publication 
of  either  a  proposed  or  final  executive  branch  rule 
amounts  to  the  substantive  power  to  deny  approval  on  any 
basis  OMB  chooses.  OMB  withholds  both  the  fact  of  denial 
and  the  bases  for  it  from  the  public. 

OMB  thus  often  avoids  making  public  comments  under  the  Ken- 
nedy Amendment  when  reviewing  collection  of  information  re- 
quirements (information  requests  contained  in  a  rule)  for  proposed 
regulations.  The  Kennedy  Amendment  was  written  to  limit  sub- 
stantively the  powers  given  to  OMB  by  the  Paperwork  Reduction 
Act  with  respect  to  collection  of  information  requirements  and  to 
require  OMB's  exercise  of  these  powers  to  be  carried  out  pursuant 
to  the  procedures  of  section  3504(h). 

The  Kennedy  Amendment  did  not  address  OMB's  exercise  of 
power  over  regulations  pursuant  to  authority  other  than  the  Paper- 
work Reduction  Act.  Under  E.O.  12291,  OMB  is  able  to  influence 
executive  branch  regulations  generally  without  public  scrutiny  of 
its  influence.  OMB's  use  of  E.O.  12291  rather  than  section  3504(h) 
to  influence  or  control  regulations  containing  reporting  or  record- 
keeping requirements  is  of  great  concern  to  the  Committee.  Section 
3504(h)  is  a  means  of  assuring  the  possibility  of  meaningful  public 
participation  in  decisions  regarding  collection  of  information  re- 
quirements. 

The  Kennedy  Amendment's  attempt  to  ensure  public  participa- 
tion was  not  limited  to  collection  of  information  requirements  and 
section  3504(h).  The  amendment  also  built  upon  the  requirement 
already  established  in  section  3507(a)(2)  that  agencies  publish  in 
the  Federal  Register  a  notice  of  submission  to  OMB  of  any  informa- 
tion collection  request.  The  Kennedy  Amendment  required  that,  in 
reviewing  information  collection  requests,  OMB  provide  ''interested 
agencies  and  persons  early  and  meaningful  opportunity  to  com- 
ment." Morover,  the  Amendment  required  that  OMB's  decision  to 
approve  or  disappove  an  agency's  information  collection  request  be 
made  publicly  available. 

Together  these  two  provisions  suggest,  if  not  mandate,  a  signifi- 
cant opportunity  for  involvement  by  interested  persons  and  agen- 
cies in  decisions  concerning  information  collection  requests.  While 
the  public  procedures  applicable  to  information  collection  requests 
are  not  as  comprehensive  as  those  available  for  collection  of  infor- 
mation requirments  in  notice-and-comment  rulemakings,  the  proce- 
dure applicable  to  requests  does  not  create  a  strictly  two-party  rela- 
tionship between  the  agency  and  OMB. 

Regulatory  Review  Under  H.R.  3695 

The  foregoing  review  would  appear  to  amply  support  the  value,  if 
not  the  necessity,  of  actually  integrating  the  regulatory  review 
process  of  E.O.  12291  and  12498  with  the  APA's  informal  rulemak- 
ing procedures.  Over  eight  years  of  experience  under  the  Orders 
have  supplied  ample  evidence  that  such  review  can  have  a  signifi- 
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cant  impact  on  the  substance  of  any  proposal  that  is  ultimately 
presented  for  public  comment,  an  impact  that  may  effectively  be 
irrevocable  in  view  of  OMB's  substantial  political  resources  that 
may  be  brought  to  bear  in  the  prepublication  stage,  and  the 
"second  bite"  it  has  before  it  can  be  published  as  a  final  rule. 

The  Committee  believes  that  such  a  procedure  certainly  dimin- 
ishes the  public  comment  period  as  a  meaningful  opportunity  to  in- 
fluence the  formulation  of  agency  policy.  Use  of  the  Executive 
Orders  has  provided  an  opportunity  to  institutionalize  delay,  dis- 
placed agency  authority,  encouraged  secret  processes  and  commu- 
nications, and  allowed  for  the  application  of  criteria  and  factors 
never  authorized  by  Congress. 

The  Committee's  bill  restores  the  original  purpose  of  the  Kenne- 
dy Amendment,  eliminates  the  E.O.  12291  loophole,  and  provides 
additional  protections  to  safeguard  the  public  nature  of  the  paper- 
work review  process.  Rule-based  information  collection  require- 
ments, which  constitute  over  ninety  percent  of  all  information  col- 
lection requests,  are  to  be  reviewed  solely  under  the  procedures 
prescribed  by  Section  3507(c)  of  the  bill.  While  an  agency  may 
submit  a  proposed  rule  containing  an  information  collection  re- 
quirement to  OIRA  prior  to  publication  in  the  Federal  Register, 
OIRA  has  no  authority  to  prevent  the  agency  from  commencing,  at 
its  own  discretion,  the  notice  and  comment  period  by  Federal  Reg- 
ister publication  of  the  proposed  rule.  OIRA's  input  is  limited  to 
on-the-record  comments  that  must  be  submitted  within  60  days  of 
the  Federal  Register  publication.  All  written  communications  be- 
tween OIRA  and  the  agency,  as  well  as  non-governmental  contacts, 
from  the  time  of  the  original  agency  submission  to  OIRA,  must  be 
docketed  by  both  OIRA  and  the  ageancy.  We  are  confident  that 
these  and  other  protection  provisions  by  the  bill  will  safeguard  the 
integrity  and  fairness  of  the  paperwork  review  process. 

The  Committee  gave  very  serious  consideration  to  including  in 
H.R.  3695  provisions  guiding  OMB's  review  of  proposed  agency  reg- 
ulations which  were  similar  to  OMB's  review  of  regulatory  paper- 
work under  the  Paperwork  Reduction  Act.  Such  provisions  would 
have  imposed  strict  requirements  on  how  0MB  would  conduct  its 
review  of  proposed  agency  regulations  under  the  two  Executive 
Orders  and  would  have  resulted  in  a  significantly  greater  amount 
of  public  disclosure  of  OMB's  actions. 

The  Chairman's  draft  proposal  of  revisions  of  the  Paperwork  Re- 
duction Act  contained  extensive  public  disclosure  provisions  and 
set  firm  deadlines  for  OMB's  period  of  review  of  proposed  agency 
regulations.  These  proposed  modifications  to  the  PRA  were  not  in- 
tended and  should  not  be  construed  to  approve  of  OMB's  regulatory 
review  regime.  Instead,  they  were  proposed  because  the  Chairman, 
and  many  members  of  the  Committee  and  the  House  believe  that 
E.O.  12291  and  12498  may  represent  a  serious  constitutional  usur- 
pation of  congressional  prerogatives.  The  President  is  subjected  to 
the  laws  enacted  by  Congress.  Those  laws  have  provided  the  heads 
of  executive  branch  agencies  with  the  responsibilities  to  promul- 
gate rules  and  regulations  with  certain  limitations  and  require- 
ments provided  under  the  APA.  Thus,  these  laws  limit  whatever 
inherent  power  the  President  may  have  in  the  rulemaking  process. 
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As  a  consequence  of  the  intercession  of  the  Ranking  Minority 
Member  of  the  Committee,  Mr.  Horton  (who  had  drafted  a  bill 
which  did  not  contain  such  provisions),  the  Committee  did  stop 
short  of  recomrrtending  modification  of  that  system  of  executive 
review.  Through  his  good  offices,  a  so-called  Administrative  Agree- 
ment was  negotiated  in  November  1989  between  the  Chairman,  Mr. 
Horton,  and  Mr.  Darman,  the  Director  of  the  Office  of  Manage- 
ment and  Budget,  under  which  0MB  would  have  administratively 
established  procedures  that  would  henceforth  govern  and  guide 
OIRA's  administration  of  Executive  Orders  12291  and  12498  (see 
Congressional  Record,  November  17,  1989,  E3925-6).  Based  on  this 
agreement  the  Chairman  and  Ranking  Minority  Member  intro- 
duced H.R.  3695.  On  March  13,  1990,  the  Committee  on  Govern- 
ment Operations  approved  the  legislation.  During  full  committee 
markup  the  Chairman  opposed  an  amendment  by  Rep.  Ted  Weiss 
which  would  have  placed  into  the  bill  public  disclosure  and  dead- 
line provisions  similar  to  those  in  the  agreement.  Subsequent  to 
the  Committee  markup  the  Chairman  was  told  by  the  Administra- 
tion that  it  would  not  abide  by  the  agreement. 

Passage  of  the  Paperwork  Reduction  and  Federal  Information 
Resources  Management  Act  by  the  House  is  intimately  related  to 
the  promulgation  of  a  new  Executive  Order  by  the  President  which 
would  create  new  safeguards  with  respect  to  rulemaking  review 
that  will  ensure  greater  openness  and  disclosure  of  OIRA's  deci- 
sional process,  prevent  undue  delay,  and  facilitate  improved  public 
participation  during  the  public  comment  period  of  all  covered  rule- 
making proceedings. 

The  Committee  believes  that  this  bill  and  the  new  Executive 
Order,  which  is  to  be  effective  for  the  period  of  the  reauthorization 
of  OIRA,  together  accomplish  the  overriding  purposes  of  making 
OIRA's  review  of  agency  regulations  more  accountable  to  Congress 
and  the  public. 

John  Conyers,  Jr. 
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